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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under § 8c(15)(A) of the Agricultural 


Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et 
seq.). 


1663 
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Petitioner is a ‘‘pool handler’ of milk subject to Order No. 4, 
the Federal Order regulating the handling of milk in the Middle 
Atlantic Marketing Area (7 CFR Part 1004). Petitioner bottles 
fluid milk at its “‘pool’’ plant, and petitioner’s affiliate, the 
Maggio Cheese Company, makes cheese at an adjacent non-pool 
plant. 


Under the Order,' a ‘“‘pool handler’’ must pay “‘producers’’ at 
least the Order’s blend price for milk. A pool handler who uses 
“producer” milk as fluid milk (Class I) pays the difference 
between the Class I price and the blend price into the Order’s 
producer settlement fund; and a pool handler who _ uses 
‘producer’? milk for cheese or other manufacturing purposes 
(Class II) draws out of the producer settlement fund the difference 
between the Order’s blend price and the Class II price. * 


A pool handler who makes cheese from non-producer milk pays 
for the milk at the prevailing market price (which might be higher 
than the Class II price and might not always be readily available) 
without being permitted to draw from the producer settlement 
fund. Hence, there is an economic incentive to make cheese out of 
producer milk rather than non-producer milk. 


To be considered as ‘“‘producer’’ milk, the milk must be received 
at a handler’s pool plant directly from producers or be diverted by 
the handler (i.e., hauled directly from the farm to some other 
plant), within the limitations of the Order. If the milk is actually 
received at the handler’s pool plant, it retains its status as 
‘producer’ milk even though the handler then transfers the milk 
to another plant, e.g., a cheese plant. There are no limits on the 
amount of milk that can be transferred, but the handler loses his 
pool handler status if he does not use at least 50 percent of his 
receipts, including diverted and transferred milk, as Class I milk. 


During the months of September through February, the Order 
limits the amount of milk that can be diverted by a pool handler 
to non-pool plant to not more than 10 days production of each 
dairy farmer. The Order also gives a pool handler the option 


1. This brief summary of the Order is in general terms to facilitate an 
understanding of the issues. It is not meant to summarize the relevant 
provisions completely. 

2. For example, in November 1972, the Class I price was $7.88 per 
hundredweight; the blend price $7.08; and the Class II price $5.38. For all 
‘“‘producer”’ milk delivered to petitioner's non-pool cheese plant in November 
1972, petitioner paid the producers $7.08 and withdrew $1.70 from the producer 
settlement fund. 
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(which petitioner contends is impractical in its circumstances) of 
ignoring days of production by individual dairy farmers and 
diverting to a non-pool plant not more than 25 percent of all of the 
milk delivered to the handler by its dairy farmers. 


If the diversion limits are exceeded in a month, only the milk of 
a dairy farmer which is actually delivered to the handler’s pool 
plant that month is ‘“‘producer’’ milk. Hence, if petitioner diverts 
milk to the Maggio Cheese Company from a dairy farmer who is 
over-diverted that month, petitioner cannot draw the difference 
between the blend price and the Class II price that month from 
the producer-settlement fund on any of the milk of that producer 
which was not first received at petitioner’s pool plant. 


Petitioner contends that although the Order provisions appear 
to treat cooperative handlers the same as proprietary handlers 
(such as petitioner) who buy their milk from non-members (i.e., 
dairy farmers who are not members of a cooperative association), 
in practice, cooperatives use the 25 percent clause (which is 
adequate for them), while proprietary handlers such as petitioner 
must use the 10-day clause, which petitioner contends is not 
adequate. Petitioner argues that it should be allowed to divert up 
to 15 days’ production of each dairy farmer per month. Petitioner 
contends that in view of the inadequacy of the 10-day clause, in 
order to retain the ‘‘producer”’ status of as much milk as possible, 
it must haul some of the milk to its pool plant, and then transfer it 
to the adjacent Maggio Cheese Company, which involves the 
added expense of reloading and moving the milk. In addition, 
petitioner, at times has accidentally overdiverted the milk of some 
producers, resulting in the loss of ‘‘producer’’ status for the milk 
of such producers in such months. 


Petitioner seeks to have the diversion provisions of the Order 
declared unlawful, and to be permitted to divert up to 15 days’ 
production of each of its dairy farmers per month. Petitioner also 
seeks a refund of those amounts paid to the Order’s Market 
Administrator for the months, commencing November 1, 1972, 
through the date of the final disposition of this matter, during 
which the Market Administrator found that the petitioner had 
overdiverted milk. These amounts total $10,244.41 as of October 
30, 1973. 


The original petition was filed on June 25, 1973. Respondent’s 
answer, filed on July 20, 1973, was accompanied by a motion to 
strike certain allegations of the petition. A prehearing conference 
was held in Washington, D.C., on August 1, 1973. In accordance 
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with the understanding achieved at this conference, counsel for 
the parties filed a stipulation on August 7, 1973, and petitioner 
filed an amended petition obviating the need for a ruling on 
respondent’s motion to strike. Respondent filed an amended 
answer on August 21, 1973. 


An oral hearing on the matter was held before Administrative 
Law Judge John G. Liebert on October 30, 1973, in Philadelphia, 
Pennsylvania. Petitioner was represented by Harry Polikoff, 
Esq., and respondent was represented by Victor W. Palmer and 
Marshall Marcus, Attorneys, Office of the General Counsel, 
United States Department of Agriculture. 


The Administrative Law Judge filed an Initial Decision on 
September 16, 1974, upholding the validity of the contested Order 
provisions, and dismissing the petition. 


Petitioner filed an appeal to the Judicial Officer on September 
27, 1974. Oral argument was heard by the Judicial Officer on 
October 8, 1974. Final administrative authority to decide cases 
under the Agricultural Marketing Agreement Act of 1937 has 
been delegated to the Judicial Officer (37 F.R. 28475; 38 F.R. 
10795). ° 


THE ISSUES 


Petitioner herein challenges the legality of the diversion section 
of Order 4 (7 CFR 1004.12) on the grounds that: 


(a) It was promulgated by the Secretary contrary to the substantial 
evidence in the record of the rule making proceeding held in 1971; 


(b) It is arbitrary and discriminatory in its effect; 


(c) It isin confliu with § 8c(5)(A) of the Act which requires uniform prices 
as to all handlers; and 


(d) It is not justified by § 8c(7)(D) of the Act since it is not necessary or 
incidental to other Order provisions. 


3. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department's regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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Petitioner also contends that the Secretary’s refusal, in his 
order dated January 13, 1972, to suspend the diversion provisions 
of the Order was arbitrary and discriminatory. 


THE RELEVANT STATUTORY PROVISIONS 


The following provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. 608c), are 
particularly relevant to this proceeding: 


(3) Notice and hearing. 

Whenever the Secretary of Agriculture has reason to believe that the 
issuance of an order will tend to effectuate the declared policy of this 
chapter with respect to any commodity or product thereof specified in 
subsection (2) of this section, he shall give due notice of and an 
opportunity for a hearing upon a proposed order. 


(4) Finding and issuance of order. 

After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the issuance 
of such order and all of the terms and conditions thereof will tend to 
effectuate the declared policy of this chapter with respect to such 
commodity. 


(5) Milk and its products; terms and conditions of orders. 

In the case of milk and its products, orders issued pursuant to this 
section shall contain one or more of the following terms and conditions, 
and (except as provided in subsection (7) of this section) no others: 


(A) Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method for 
fixing, minimum prices for each such_use classification which all 
handlers shall pay, and the time when payments shall be made, for 
milk purchased from producers or associations of producers. Such 
prices shall be uniform as to all handlers, subject only to 
adjustments for (1) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (2) the 
grade or quality of the milk purchased, and (3) the locations at which 
delivery of such milk, or any use classification thereof, is made to 
such handlers: 


(B) Providing: 


** * 


(ii) for the payment to all producers and associations of 
producers delivering milk to all handlers of uniform prices for all 
milk so delivered, irrespective of the uses made of such milk by the 
individual handler to whom it is delivered; 
subject, in either case, only to adjustments for (a) volume, market, 
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and production differentials customarily applied by the handlers 
subject to such order, (b) the grade or quality of the milk delivered, 
(c) the locations at which delivery of such milk is made, (d) a further 
adjustment to encourage seasonal adjustments in the production of 
milk through equitable apportionment of the total value of the milk 
purchased by any handler, or by all handlers, among producers on 
the basis of their marketings of milk during a representative period 
of time, which need not be limited to one year; (e) a provision 
providing for the accumulation and disbursement of a fund to 
encourage seasonal adjustments in the production of milk may be 
included in an order; and (f) a further adjustment, equitably to 
apportion the total value of milk purchased by all handlers among 
producers on the basis of their marketings of milk, which may be 
adjusted to reflect the utilization of producers milk by all handlers in 
any use classification or classifications, during a representative 
period of one to three years, which will be automatically updated 
each year. 


** * 


(C) In order to accomplish the purposes set forth in paragraphs 
(A) and (B) of this subsection, providing a method for making 
adjustments in payments, as among handlers (including producers 
who are also handlers), to the end that the total sums paid by each 
handler shall equal the value of the milk purchased by him at the 
prices fixed in accordance with paragraph (A) of this subsection. 


** * 


(F) Nothing contained in this subsection is intended or shall be 
construed to prevent a cooperative marketing association qualified 
under the provisions of sections 291 and 292 of this title, engaged in 
making collective sales or marketing of milk or its products for the 
producers thereof, from blending the net proceeds of all of its sales in 
all markets in all use classifications, and making distribution thereof 
to its producers in accordance with the contract between the 
association and its producers: Provided, That it shall not sell milk or 
its products to any handler for use or consumption in any market at 
prices less than the prices fixed pursuant to paragraph (A) of this 
subsection for such milk. 


(7) Terms common to all orders. 

In the case of the agricultural commodities and the products thereof 
specified in subsection (2) of this section orders shall contain one or more of 
the following terms and conditions: 


** * 


(D) Incidental to, and not inconsistent with, the terms and 
conditions specified in subsections (5) to (7) of this section and 
necessary to effectuate the other provisions of such order. 


** * 
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(17) Provisions applicable to amendments. 

The provisions of this section and section 608d of this title applicable to 
orders shall be applicable to amendments to orders: Provided, That notice 
of a hearing upon a proposed amendment to any order issued pursuant to 
this section, given not less than three days prior to the date fixed for such 
hearing, shall be deemed due notice thereof. 


THE RELEVANT ORDER PROVISIONS 


Milk marketing orders issued under the Act provide for the 
classification of milk in accordance with the form in which or the 
purpose for which it is used, and for the payment to all producers 
delivering milk to all handlers under a particular order of uniform 
minimum prices for all milk so delivered. The procedure is 
generally as follows (Grant v. Benson, 229 F.2d 765, 767 (C.A. 
D.C.), certiorari denied, 350 U.S. 1015): 


The Market Administrator computes the value of milk used by each pool 
handler by multiplying the quantity of milk he uses in each class by the 
class price and adding the results. The values for all handlers are then 
combined into one total. That amount is decreased or increased by several 
subtractions or additions. * * * The result is divided by the total quantity 
of milk that is priced under the regulatory program. The figure thus 
obtained is the basic or uniform price which must be paid to producers for 
their milk. Each handler whose own total use value of milk for a particular 
delivery period, i.e., a calendar month, is greater than his total payments 
at the uniform price is required to pay the difference into an equalization or 
producer-settlement fund. Each handler whose own total use value of milk 
is less than his total payments to producers at the uniform price is entitled 
to withdraw the amount of the difference from the equalization or 
producer-settlement fund. Thus a composite or uniform price is effectuated 
by means of the equalization or producer-settlement fund. 


In view of the different situations in the various milk marketing 
areas, there is a wide variation in the pricing provisions of the 
orders. For a general description of the milk marketing regulatory 
program under the Act, see United States v. Rock Royal Co-op., 
307 U.S. 533, 542-545; Lehigh Valley Coop. v. United States, 370 
U.S. 76, 78-81; Fairmont Foods Company v. Hardin, 442 F.2d 
762, 764 (C.A. D.C.). See, also, Brooks, ‘“‘The Pricing of Milk 
under Federal Marketing Orders,’’ 26 George Washington Law 
Review 181 (1958). 


The relevant provisions of Order No. 4 (7 CFR Part 1004) are as 
follows: 


§ 1004.7 Pool plant. 
Except as provided in paragraph (f) of this section, ‘‘pool plant” means a 
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plant (except a producer-handler plant or the plant of a handler pursuant 
to § 1004.9(e)) specified in paragraphs (a) through (e) of this section. 


(a) A plant from which during the month a volume not less than 50 
percent of its receipts described in subparagraph (1) or (2) of this 
paragraph is disposed of as Class I milk (except filled milk) and a volume 
not less than 10 percent of such receipts is disposed of as route disposition 
(other than as filled milk) in the marketing area; 


(1) Milk received at such plant directly from dairy farmers (including 
milk diverted as producer milk pursuant to§ 1004.12, by either the plant 
operator or by a cooperative association, but excluding the milk of dairy 
farmers for other markets) and from a cooperative in its capacity as a 
handler pursuant to § 1004.9(c); or 


(2) In the case of a plant with no receipts described in subparagraph (1) 
of this paragraph, receipts of fluid milk products (other than filled milk) 
from other plants. 


(b) Any plant not meeting the conditions of paragraph: (a) of this 
section from which during the month a quantity of fluid milk products 
(other than filled milk) not less than the applicable percentage (as specified 
in subparagraph (1) of this paragraph) of such plant’s receipts of milk from 
dairy farmers (including milk diverted as producer milk pursuant to 
§ 1004.12 by either the plant operator or by a cooperative association) and 
from a cooperative association in its capacity as a handler pursuant to 
§ 1004.9(c) is moved to a plant(s) meeting the percentage disposition 
requirements specified in paragraph (a) of this section with respect to its 


total receipts of fluid milk products (other than filled milk) from dairy 
farmers, cooperative associations as handlers pursuant to § 1004.9(c) and 
from other plants. However, a plant shall not qualify pursuant to this 
paragraph in any month in which a greater proportion of its qualifying 
shipments are made to a plant(s) regulated under another Federal order 
than to plants regulated under this order. 


(1) The applicable percentage for the purpose of this paragraph shall be: 
(i) 50 percent for any month of September through February; and 
(ii) 40 percent for any month of March through August. 


(c) A reserve processing plant which was a pool plant under the 
Delaware Valley, Upper Chesapeake Bay or Washington, D.C., orders in 
each of the 12 months preceding the effective date of this order which does 
not meet the conditions for pool status pursuant to paragraph (a) or (b) of 
this section shall continue to hold such status in each consecutive 
succeeding month in which: 


(1) It is owned and operated by a handler who also operates a plant 
qualified pursuant to paragraph (a) of this section; 


(2) The handler files a written request with the market 
administrator on or before the effective date of this order requesting pool 
status for such plant under this paragraph; 


(3) The plant does not qualify as a pool plant pursuant to the 
provisions of another Federal order; 
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(4) The plant, in combination with a distributing plant of such 
handler, meets the performance standards of paragraph (a) of this section; 


(5) No plant of such handler is a means for qualification of any 
other plant for pooling pursuant to paragraph (b) of this section; and 


(6) The handler notifies the market administrator each month, at 
the time of filing reports pursuant to § 1004.30 in the detail prescribed by 
the market administrator, with respect to any receipts from dairy farmers 
delivering to such plant not meeting the health requirements for 
disposition as fluid milk in the marketing area. 


(d) A reserve processing plant operated by a cooperative association 
at least 70 pércent of the members of which are producers whose milk is 
received throughout the month at plants qualified pursuant to paragraphs 
(a), (b), or (e) of this section (including the milk of such producers which is 
delivered to such plants by the cooperative in its capacity as a handler 
pursuant to § 1004.9(c): Provided, That such cooperative shall notify the 
market administrator each month, at the time of filing reports pursuant to 
§ 1004.30 in the detail prescribed by the market administrator, with 
respect to any receipts from dairy farmers delivering to such plant not 
meeting the health requirements for disposition as fluid milk in the 
marketing area. 

(e) Subject to the conditions of subparagraph (1) of this paragraph, a 
plant that was qualified pursuant to paragraph (b) of this section during 
each of the immediately preceding months of September through February 
shall remain so qualified during the following months of March through 
August, unless written application is filed by the plant operator with the 
market administrator on or before the first day of any such month 
requesting that the plant be designated a nonpool plant for such month 
and each subsequent month of such period during which it does not 
otherwise qualify pursuant to said paragraph (b): 


(1) The automatic pooling status of any plant pursuant to this 
paragraph shall be canceled beginning on the first day of any month during 
the March through August period in which another supply plant is 
qualified for pooling through shipments to the same plants through which 
such automatic pooling status was acquired. 


(f) A plant specified in subparagraph (1) or (2) of this paragraph shall, 
except as provided in §§ 1004.32(e) and 1004.71(c), be exempt from the 
provisions of this part: 


(1) Any plant qualified pursuant to paragraph (a) of this section 
which would be subject to the classification and pricing provisions of 
another order issued pursuant to the Act unless the Secretary determines 
that a greater volume of Class I milk, except filled milk, is disposed of from 
such plant as route disposition in the Middle Atlantic marketing area than 
is so disposed of in a marketing area regulated pursuant to such other 
order; or 


(2) Any plant subject to the classification and pricing provisions of 
another order issued pursuant to the Act, notwithstanding its status under 
this order pursuant to paragraphs (a) or (b) of this section. (Emphasis 
supplied). 
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§ 1004.8 Nonpool plant. 
‘‘Nonpool plant’’ means a plant other than a pool plant. The following 
categories of nonpool plants are further defined: 


(a) ‘‘Other order plant’’ means a plant that is fully subject to the pricing 
and payment provisions of another order issued pursuant to the Act. 


(b) ‘‘Producer-handler plant’’ means a plant operated by a producer- 
handler as defined in any order (including this part) issued pursuant to the 
Act. 


(c) ‘‘Partially regulated distributing plant’’ means a plant which is not a 
pool plant, a producer-handler plant, another order plant, or the plant of a 
handler pursuant to § 1004.9(e), from which fluid milk products in 
consumer-type packages or dispenser units are disposed of as route 
disposition in the marketing area during the month. 


(d) ‘‘Unregulated supply plant’’ means a plant which is not a pool plant, 
a producer-handler plant, an other order plant, or the plant of a handler 
pursuant [to] § 1004.9(e), from which fluid milk products are shipped 
during the month to a plant qualified under § 1004.7. (Emphasis 
supplied). 


§ 1004.9 Handler. 

“‘Handler”’ means any person described in paragraphs (a) through (f) 
of this section. Any person in his capacity as the operator of a pool plant or 
a cooperative association in its capacity as a handler pursuant to 
paragraph (b) or (c) of this section shall be a ‘‘pool handler.”’ 


(a) Any person in his capacity as the operator of: 
(1) A pool plant; 
(2) A partially regulated distributing plant; 
(3) An unregulated supply plant; or 


(4) An other order plant. 


(b) Any cooperative association with respect to the milk of any producer 
which it causes to be diverted in accordance with the provisions of 
§ 1004.12 to a nonpool plant for the account of such cooperative 
association. 


(c) Any cooperative association with respect to the milk of its producer 
members which is delivered from the farm to the pool plant of another 
person in a tank truck owned and operated by or under contract to such 
cooperative association, unless both the cooperative association and the 
operator of the pool plant notify the market administrator in writing prior 
to the first day of the month that the plant operator will be responsible for 
payment for the milk and is purchasing the milk on the basis of farm 
weights determined by farm bulk tank calibrations and butterfat tests 
based on samples taken at the farm. Milk for which the cooperative 
association is qualified pursuant to this paragraph shall be deemed to have 
been received at the location of the pool plant to which such milk is 
delivered. 


(d) A producer-handler. 
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(e) A governmental agency in its capacity as the operator of a plant with 
route disposition in the marketing area. 


(f) Any other person who by purchase or direction causes milk of 
producers to be picked up at the farm and/or moved to a plant. (Emphasis 
supplied). 


§ 1004.11 Dairy farmer. 

‘Dairy farmer’’ means any person who produces milk which is delivered 
in bulk to a plant. A dairy farmer shall be a ‘‘dairy farmer for other 
markets’’ with respect to milk reported pursuant to § 1004.7(c)(6) or the 
proviso of paragraph (d) of said § 1004.7. 


§ 1004.12 Producer. 

Subject to the conditions of paragraph (d) and the exceptions of 
paragraph (e) of this section, ‘‘producer’’ means any person described in 
paragraphs (a) through (c) of this section. 


(a) A dairy farmer with respect to milk which is received at a pool plant 
directly from the farm including milk received at a pool plant pursuant to 
§ 1004.7(c) or (d) as milk diverted from a pool plant pursuant to § 1004.7 
(a), (b), or (e). 


(b) A dairy farmer with respect to milk received by a cooperative 
association in its capacity as a handler pursuant to § 1004.9(c). 


(c) A dairy farmer with respect to milk which is diverted to a nonpool 
plant (other than a producer-handler plant) in accordance with the 
conditions of subparagraphs (1) and (2) of this paragraph. 


(1) During any month of March through August. 


(2) Not more than 10 days production during any month of 
September through February unless all of the diversions of member and 
nonmember milk, as the case may be, are pursuant to subdivision (i) or (ii), 
respectively, of this subparagraph and they fall within the limits 
prescribed thereunder. If a handler diverting milk pursuant to this 
subparagraph diverts milk of any dairy farmer in excess of the limits 
prescribed such dairy farmer shall be a producer only with respect to that 
milk physically received at a pool plant. 


(i) All of the diversions of milk of members of a cooperative 
association to nonpool plants are for the account of such cooperative 
association and the amount of member milk so diverted does not exceed 25 
percent of the volume of milk of all members of such ccoperative 
association received at all pool plants during such month. 


(ii) All of the diversions of milk of dairy farmers who are not 
members of a cooperative association diverting milk for its own account 
during the month are diversions by a handler in his capacity as the 
operator of a pool plant from which the quantity of such nonmember milk 
so diverted does not exceed 25 percent of the total of such nonmember milk 
delivered to such handler during the month. 


(d) Milk which is diverted in accordance with the provisions of this 
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section shall be deemed to have been received by the handler for whose 
account it is diverted at a pool plant at the location of the plant from which 
it is diverted, except that, for the purpose of applying location 
adjustments pursuant to §§ 1004.52 and 1004.75 and the direct-delivery 
differential pursuant to § 1004.79, milk which is diverted in the manner 
described in subparagraph (1), (2), or (3) of this paragraph shall be treated 
as though received at the location of the plant to which diverted. 


(1) Diverted from a pool plant at which no location adjustment credit 
is applicable to a plant at which a location adjustment credit is applicable. 


(2) Diverted from a pool plant at which a location adjustment credit is 
applicable to a plant at which a greater location adjustment credit is 
applicable. 


(3) Diverted from a pool plant in the direct-delivery zone to a plant 
outside such direct-delivery zone. 


(e) This definition shall not include a: 


(1) Producer-handler as defined in any order (including this part) 
issued pursuant to the Act; 


(2) Dairy farmer for other markets; 
(3) Government agency which is a handler pursuant to § 1004.9(e); 


(4) Dairy farmer with respect to milk reported as milk diverted to an 
other order plant if any portion of such dairy farmer’s milk so moved is 
assigned to Class I under the provisions of such other order; or 


(5) Dairy. farmer with respect to milk physically received at a pool 
plant as diverted milk from an other order plant if all of the milk so 
received from such dairy farmer is assigned to Class II and the milk is 
treated as producer milk under the provisions of such other order. 


§ 1004.13 Producer milk. 
‘“*Producer milk’’ means any skim milk or butterfat contained in milk: 


(a) Received at a pool plant directly from producer (including milk 
received at a pool plant pursuant to § 1004.7 (c) or (d)) as milk diverted 
from a pool plant pursuant to § 1004.7 (a), (b), or (e); 


(b) Received from producers by a cooperative association in its capacity 
as a handler pursuant to § 1004.9(c); or 


(c) Diverted to a nonpool plant in accordance with the provisions of 
§ 1004.12. 


§ 1004.40 Classes of utilization. 
Subject to the conditions set forth in §§ 1004.41 through 1004.44, all 


skim milk and butterfat required to be reported by a handler pursuant to 
§§ 1004.30 and 1004.32 shall be classified as follows: 


(a) Class I milk. Class I milk shall be all skim milk and butterfat: 


(1) Disposed of as a fluid milk product except as provided in 
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paragraph (b) (2), (3), or (7) of this section; 


(2) Contained in inventory of packaged fluid milk products on hand at 
the end of the month; and 


(3) Not specifically accounted for as Class II milk. 

(b) Class IJ milk. Class II milk shall be all skim milk and butterfat: 
(1) Used to produce any product other than a fluid milk product; 
(2) Disposed of for livestock feed; 


(3) Contained in fluid milk products which are dumped, if the handler 
gives the market administrator such advance notice of intent to dump as 
the market administrator may prescribe; 


(4) Contained in inventory of fluid milk products in bulk which are on 
hand at the end of the month; 


(5) In shrinkage of skim milk and butterfat, respectively, assigned 
pursuant to § 1004.41(b)(1), but not to exceed the following: 


(i) Two percent of producer milk received at a pool plant; plus 


(ii) One and one-half percent of milk received at a pool plant from a 
cooperative association in its capacity as a handler pursuant to 
§ 1004.9(c); plus 


(iii) One and one-half percent of milk received at a pool plant in bulk 
tank lots from other pool plants; plus 


(iv) One and one-half percent of receipts of fluid milk products in 
bulk from an other order plant, exclusive of the quantity for which Class II 
utilization was requested by the handler (and by the operator of such other 
order plant if such receipt is fully subject to the classification and pricing 
provisions of such other order); plus 


(v) One and one-half percent of receipts from dairy farmers for 
other markets pursuant to § 1004.11 and receipts of fluid milk products in 
bulk from unregulated supply plants, exclusive of the quantity for which 
Class II utilization was requested by the handler; less 


(vi) One and one-half percent of milk moved in bulk tank lots from a 
pool plant to other plants; and plus 


(vii) One half of 1 percent in receipts of producer milk by a 
cooperative association in its capacity as a handler pursuant to 
§ 1004.9(c); 


(6) In shrinkage of skim milk and butterfat, respectively, assigned 
pursuant to § 1004.41(b)(2); 


(7) Disposed of in bulk fluid milk products to manufacturing 
establishments such as bakeries, candy factories, soup factories, and 
similar establishments at which fluid milk products were used only in the 
manufacture of food products other than milk products; and 


(8) In skim milk represented by the nonfat milk solids added to a fluid 
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milk product for fortification which is in excess of the volume included 
within the fluid milk product definition pursuant to § 1004.15. 


FINDINGS OF FACT 


1. Petitioner, Michaels Dairies, Inc., is a Pennsylvania 
corporation, with its principal place of business in Philadelphia, 
Pennsylvania. At all times pertinent hereto petitioner was 
regulated as a ‘‘pool handler’’ under Marketing Order No. 4 (7 
CFR Part 1004) because of its operation of a milk bottling plant 
from which fluid milk products are distributed within the area 
regulated by the Order. 


2. Peter J. Maggio is President of the petitioner and its 
affiliate, the Maggio Cheese Company, which is adjacent to the 
petitioner’s bottling plant. Petitioner’s bottling plant and the 
Maggio Cheese Company have the same ownership. The Maggio 
Cheese Company is not a ‘‘pool”’ plant under Order 4, or any other 
Order established under the Act. 


3. All but approximately 5% of the milk that is actually 
utilized at the Michaels Dairies plant is disposed of in Class I 
(fluid milk) products on routes within the marketing area; the 
remainder is accounted for in Class II (shrinkage, returns, etc.). 
All of the milk that is utilized at the Maggio Cheese Company is 
used to produce Class II milk products. 


4. The principal source of milk supplies for petitioner’s bottling 
plant are direct purchases from approximately 129 independent 
producers who are neither members of, nor represented by, 
cooperative associations. The milk from these producers is picked 
up at their farms by five tank trucks under contract with 
petitioner. Petitioner pays the blend price under the Order to its 
producers. Petitioner also bought a very small amount of 
additional milk from cooperatives for use at its bottling plant. 


5. The principal source of milk supplies for the Maggio Cheese 
Company are diversions of milk by petitioner, within the 
limitations of the Order. That is, a substantial portion of the milk 
from petitioner’s 129 independent producers moves directly from 
their farms to the Maggio Cheese Company. Petitioner pays its 
producers the blend price for such milk, and then draws the 
difference between the blend price and the Class II price from the 
producer-settlement fund. 


Petitioner also transfers milk to the Maggio Cheese Company 
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when it cannot divert such milk within the limitations of the 
Order. That is, petitioner receives the milk at its bottling plant 
and then immediately reloads it and moves it to the Maggio 
Cheese Company. This latter operation is not as cheap as 
diversion because it entails additional hauling and handling costs. 
It does, however, allow for maximum pooling of non-member milk 
under control of petitioner. And petitioner draws the difference 
between the blend price and the Class II price on the transferred 
milk as well as the milk diverted within the Order’s limitations. 


The Maggio Cheese Company also receives milk from other 
sources (cooperatives and proprietary handlers) in addition to 
that which is transferred or diverted from petitioner. The market 
price to handlers who buy their milk from cooperatives or other 
handlers is the Class II price plus whatever premiums may be 
charged by the sellers. No withdrawal can be made by petitioner 
from the producer-settlement fund as to such milk. 


6. The identity of interest and ownership between petitioner 
and the Maggio Cheese Company are such that petitioner is 
concerned with the economic consequences to the Maggio Cheese 
Company when a portion of the Cheese Company’s milk supply 
received from petitioner is, or is not, considered to be within the 
permissible diversion limitations of Order 4. To the extent that 
the Maggio Cheese Company can receive milk diverted from 
petitioner within the limitations of the Order, the Cheese 
Company secures a reliable supply of milk, and the cost is less 
than it would otherwise incur during periods when a premium is 
charged over the Class II price by cooperatives or other handlers. 


7. The milk received by petitioner from its 129 independent 
producers is far in excess of the milk it uses for fluid purposes, or 
sells (in some months) to other handlers for Class I purposes. The 
following table shows petitioner’s receipts from producers, its 
Class I route sales, the percentage of its producer receipts to Class 
I route sales (i.e., the percentage Col. 1 is of Col. 2), petitioner’s 
diversions to Maggio Cheese Company, and the percentage of 
petitioner’s producer receipts diverted to Maggio Cheese 
Company (i.e., the percentage Col. 4 is of Col. 1): 
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Col. 1 Col. 2 Col. 3 Col. 4 Col. 5 


“ s c 
70 Producer % Diversions 


Petitioner's Petitioner's Receipts Petitioner's to 
Producer Class I to Class I Diversions Producer 
Month Receipts Route Sales Route Sales to Maggio Receipts 


1972 (pounds ) (pounds ) (percent) (pounds ) (percent ) 
Jan 5781366 3217735 180 1863977 32 
Feb 5412068 3195719 169 1857055 34 
Mar 5734051 3190988 180 2405512 42 
Apr 5769811 3087625 187 2312311 40 
May 6223658 3094903 ? 201 2172217 35 
June 5606120 3128538 ° 179 1934070 34 
July 5450301 3724907 146 1546149 28 
Aug 5790940 3940198 147 1724137 30 
Sept 5628289 3418515 165 1863192 33 
Oct 5619375 3333293 169 1718967 31 
Nov 5366496 3117747 172 1665434 31 
Dec 5453364 3183933 171 1556906 29 
1973 

Jan 5378847 3212536 167 1597239 30 
Feb 4638229 2917761 159 1372295 30 
Mar 5671660 3343121 170 2282786 40 
Apr 5968632 2970122° 201 2493301 42 
May 6285311 3102542 203 2652903 42 
June 5636911 3044013 ° 185 2360709 42 
July 5804052 32577007 178 2310276 40 
Aug 5718394 3298097 173 2192414 38 
Sept 5238164 2725678 * 192 1153095 22 


8. Michaels Dairies greatest Class I sales occur in July and 
August since much of its milk is sold at seashore resorts. A Class ! 
bottling plant buying milk from independent producers must 
maintain a sufficient reserve supply of milk so that it can meet its 
bottling needs during periods of peak seasonal or temporary 
demand. 


The testimony as to what constitutes a sufficient reserve of 
producer milk supply for a Class I plant such as Michaels Dairies 
is contradictory. Respondent’s witness, the Administrative 
Officer for Order 4, testified that 125 percent of Class I utilization 
would be a normal and adequate supply for a plant such as 


1. Includes 282,145 pounds Class I sales to another handler. 
. Includes 546,313 pounds Class I sales to another handler. 
. Includes 200,380 pounds Class I sales to another handler. 
. Includes 27,484 pounds received from Interstate Milk Producers Cooperative. 
. Includes 208,120 pounds Class I sales to another handler. 
. Includes 130,726 pounds Class I sales to another handler. 
. Includes 38,700 pounds Class I sales to another handler. 
. Includes 172,000 pounds Class I sales to another handler. 
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Michaels Dairies (leaving aside any need for milk by Maggio 
Cheese Company). Petitioner’s witness testified that the Order’s 
diversion limits do not permit it to economically handle its needed 
reserve because it has larger than ordinary daily, weekly, and 
seasonal fluctuations in Class I dispositions. 


Whatever the proper reserve milk supply should be for a 
handler, it is not fixed by the Order. The Order does, however, 
require at least 50 percent Class I utilization of producer milk by a 
handler to qualify his plant as a pool plant. To that extent, the 
Order does impose a limitation on how much of a reserve supply a 
pool handler can carry. The Order 4 marketing area as a whole 
uses approximately 60 percent of its total utilizations in Class I. 


9. Cooperative associations have elected to divert milk to non- 
pool plants exclusively under § 1004.12(c)(2)(i), ie., the 25 
percent limitation, rather than under § 1004.12(c)(2), the 10-day 
limitation. Petitioner diverts milk to the Maggio Cheese plant 
exclusively under § 1004.12(c)(2), the 10-day limitation, because 
it permits larger quantities of diversions than petitioner could 
make under the 25 percent limitation. 


10. At the time a handler files his monthly report of receipts and 
utilization with the Order’s Market Administrator, he is 
presumed to be operating under the 25 percent diversion 
limitation. Only if the 25 percent limitation is exceeded would the 
10-day limitation be invoked. Operating at the maximum 
efficiency, the 10-day limitation could have the advantage of 
increasing the total quantity of diversions to 33 1/3 %, based on a 
30-day month. 


11. Mr. Maggio testified that his tank trucks pick-up 
approximately 90 % of the milk from his producers on an every- 
other-day pickup, and approximately 10% on a daily pick-up 
basis. There are many producers on each pick-up route. On 
occasion a producer’s pick-up is omitted because of road or 
weather conditions, or truck difficulties. This means that the next 
pick-up for that producer is not just two days’ or one day’s 
production. For the truck has to take all of the milk in the 
producer’s holding tank. Thus, according to petitioner, there is no 
way Michaels Dairies can be assured of keeping within the 10-day 
limitation and still divert a tank load of milk to the cheese plant 
on the eight days (at least) per month when Michaels does not 
bottle fluid milk, unless it voluntarily operates under a pick-up 
schedule which has the effect of an 8-day per producer limitation. 
Petitioner says that it operates under this self-imposed 8-day 
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limitation so as to avoid overdiversion in the event of some 
additional unplanned diversion. 


12. On or about April 12, 1973, petitioner was notified by the 
Market Administrator’s office that it had ascertained that during 
the months of November and December, 1972, milk from certain 
of petitioner’s supply producers had been directly received at the 
Maggio Cheese Company in excess of the ten days per month limit 
upon diversions which apply during the months of September 
through February as contained in § 1004.12(c)(2) of the Order. 
Accordingly, all milk of those overdiverted producers not 
physically received during the month at petitioner’s pool plant 
(and transferred to the cheese plant) did not meet the definition of 
producer milk, relieving petitioner of the obligation under Order 4 
of paying blend prices on such depooled milk, and petitioner was 
required to repay the amounts to the Order 4 producer-settlement 
fund which it had previously received in payment or credit on such 
milk as producer milk diverted and utilized as Class II milk by a 
non-pool plant. Petitioner was thereupon billed $947.14; 
subsequently, petitioner was billed additional sums in respect to 
similar overdiversions and, as of October 30, 1973, the date of the 
hearing, was required to pay $9,297.27 additional to the original 
$947.14 billing. 


13. Prior to June 1, 1967, Order No. 4, which regulated the 
handling of milk in the Delaware Valley Marketing Area 
(including petitioner’s bottling plant), provided for an individual 
handler pool instead of a market-wide pool, as at present. Under 
the individual handler pool, the milk of each handler was pooled, 
and his producers were paid the blend price depending on his 
usage of milk. Under the market-wide pool effective June 1, 1967, 
the milk received by all poo! handlers in the market was pooled 
together. In converting to the market-wide pool, public hearings 
were held, and on the basis of the evidence adduced at the 
hearings, the same 10-day diversion limit as is now in effect was 
included in the Order. The diversion percentage limit was also the 
same as at present, except that the permissible diversion limit 
was 15 % instead of the present 25%. The Assistant Secretary 
explained that the diversion limits were ‘“‘necessary”’ to deter milk 
intended solely for manufacturing purposes from becoming 
associated with the market. He stated (32 F.R. 5884-5885): 


Producer. The term “‘producer’’ defines those dairy farmers who 
constitute the regular source of supply for the market and to whom the 
minimum prices specified under the order must be paid. Under the 
individual-handler pooling arrangement it was unnecessary to restrict 
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diversion privileges since each handler was in a position to add or release 
producers to accommodate his particular operation, except as his decisions 
might result in a blend price to be paid his producers which was 
unfavorable in comparison to that of other handlers with whom he 
competed in procurement. Under such circumstances he would likely lose 
his better producers to other handlers. For this reason there was little 
possibility that any handler would increase his receipts of producer milk 
solely for the purposes of obtaining a supply of milk for manufacturing 
uses. 


Under a marketwide pooling arrangement, where all producers receive 
the same blended price, a decision on the part of any particular handler to 
increase his milk supply does not affect returns to his producers in relation 
to other producers on the market. Accordingly, it is necessary to restrict 
the diversion privilege to deter milk intended solely for manufacturing uses 
from becoming associated with the pool. 

*** 


Even though producer status is established on the basis of receipt of 
milk at a pool plant, it must be recognized that the orderly and efficient 
handling of reserve milk requires the occasional diversion of the milk of 
individual producers to nonpool plants. The direct movement of the milk 
from the producer’s farm to the plant of ultimate disposition avoids the 
expense and handling which would be involved if the milk were required to 
be first delivered to the pool plant where normally received and then trans- 
ferred to the nonpool plant. 


It is intended that the order shall assure an adequate, but not excessive 
supply of milk for the fluid market. The order should not be so drafted as 
to encourage handlers to associate an excessive volume of milk with the 
pool. This result could come about if unlimited diversions were permitted 
throughout the year. 


During the months of September through February, when milk 
production is generally lowest, it is necessary to provide diversion 
privileges only to cover weekend receipts and nominal reserves resulting 
from day to day variation in Class I sales. It is provided therefore that 
diversion to a nonpool plant, other than a producer-handler plant or an 
other order plant, during any month of this period shall be limited to 10 
days production of any producer. In addition, as an alternative to the 10- 
day limitation during the months of September through February and to 
permit maximum efficiency in handling reserve milk, diversion on a 
percentage basis should be permitted. A cooperative should be permitted 
to divert to a nonpool plant up to 15 percent of the milk of its producer 
members during any such month and a proprietary handler should be 
permitted to so divert up to 15 percent of the total nonmember producer 
receipts at nis pool plant during any such month. 


Under the provisions of the order herein proposed there is little 
possibility that a handler may take on unneeded milk during the March- 
August period for the purpose of having milk for Class II use. Hence, there 
is no need to limit diversions during this period when the problem of 
economical handling of the market’s reserve supply is greatest. Handlers, 
including cooperative associations, therefore are given unlimited diversion 
privileges during this period. 
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14. Effective August 1, 1970, the Delaware Valley Order 
referred to in Finding 13 ceased to exist as a separate Order. 
Following public hearings, it was merged into a new Order 4 
combining the prior Delaware Valley, Upper Chesapeake Bay, 
and Washington, D.C., Orders. The merged Order 4 included a 
10-day diversion limit identical to the 10-day limit at issue in this 
proceeding. The percentage limit in the merged Order was the 
same as at present, except that the permissible diversion 
percentage was 15 % instead of the present 25 %. 


In the Assistant Secretary’s decision as to the provisions to be 
included in the new Order 4, he again explained the need for 
‘some safeguard * * * against association of an excessive supply 
of milk with the pool through the diversion process”’ (35 F.R. 
7932). He also explained the reasons for permitting milk to be 
diverted to ‘reserve processing pool plants.’’ Specifically, he 
stated (35 F.R. 7924 et seq.): 


2(a). Milk to be priced and pooled. Some revision is necessary to certain 
definitions, essentially common to the three orders, which specify what 
milk and 

(35 F.R. 7926) 
which persons would be subject to full regulation. The definitions involved 
described the categories of persons, plants, and milk products to which the 
applicable provisions of the order relate. 


It is essential to the operation of a market pool that minimum plant 
performance requirements be established to distinguish between those 
plants substantially associated with the fluid market and those which do 
not serve the market in a way, or to a degree, that warrants their sharing 
(by being included in the market pool) in the market utilization of Class I 
milk. Such standards also facilitate an equitable application of regulation 
on handlers who have only a minor proportion of their distribution in the 
regulated market. 


The several plant definitions included in the order prescribe the 
minimum performance standards for pooling and categorize plants which 
do not meet these standards. Any plant, wherever located, may become a 
pool plant by meeting the prescribed market performance standards. The 
dairy farmers regularly delivering thereto will be accorded producer status 
and share in the distribution of proceeds from the milk sales of all handlers. 


Plant definition. Each of the orders now contains an essentially identical 
“plant’’ definition although the respective definitions are structured 
somewhat differently. Fundamentally, a facility, to qualify as a plant, 
must in one way or another actually process and/or package milk or milk 
products. Each of the orders make clear that a facility used only for trans- 
fer of milk from one vehicle to another is not a plant. The Delaware Valley 
order, in addition, specifically excludes a separate facility used only as a 
distribution depot for fluid milk products in transit for route disposition. 


The plant definition under the Delaware Valley order, because of its 





MICHAELS DAIRIES, INC. 1683 
Cite as 33 A.D. 1663 


greater, specificity and hence clarity, is concluded to be most appropriate 
for the merged order. Proponents generally supported this definition but in 
addition proposed a modification which would include, as a plant, a trans- 
fer station if such station had actual storage facilities. 


It is not apparent what advantage would accrue from such a 
modification. The mere existence of storage facilities could have no 
pertinence to a plant definition if such facilities are not actually utilized. 
Any handler operating a transfer station with storage facilities could, if he 
did not wish it to acquire plant status, simply remove such storage 
facilities, or in the alternative, establish a different transfer point. Either 
procedure would be equally effective in defeating the intent of proponent’s 
proposed modification. Since the modification could serve no useful 
purpose, the proposal is denied. 


Pool plant. As a condition for pooling, a plant with route disposition in 
the marketing area (a distributing plant) should be required to have not 
less than 50 percent of its dairy farmer receipts, including milk diverted to 
other plants and milk received from a cooperative association acting as a 
handler on farm bulk tank milk, disposed of as Class I milk during the 
month and at least 10 percent of such receipts disposed of as route 
disposition in the marketing area. 


A plant which has no direct dairy farmer receipts should be provided 
pooling status if it meets such minimum performance standards with 
respect to overall fluid milk product reciepts. 


** * 


The 50 percent overall Class I utilization standard has accommodated 
the pooling of all distributing plants associated with the Washington, 
D.C., and Upper Chesapeake Bay markets. While it is slightly higher than 
that currently provided under the Delaware Valley order (45 percent March 
through August and 50 percent September through February) the fact that 
the percentage is expressed in terms of Class I utilization rather than route 
disposition minimizes the possible impact of such change. Accordingly, 
such performance standard is concluded to be appropriate for the merged 
order. Any plant which had at least 50 percent of its dairy farmer receipts 
disposed of as Class I milk is primarily involved in the fluid milk business 
and if at least 10 percent of such receipts is disposed of on routes in the 
marketing area, the plant is sufficiently identified with the market to 
require participation in the marketwide pool. 

(35 F.R. 7927) 


*** 


“Supply” plants are the second category of plants for which standards 
for pooling must be provided. While the preponderance of handlers on the 
Middle Atlantic market receive all their milk directly from producers, there 
are a number of supply plants which have been supplying milk to 
distributing plants in the Delaware Valley area in particular. In addition, 
from time to time, supplemental supplies are secured from plants not 
regularly associated with the market. 


A supply plant should be fully regulated in any month during the period 
of September through February in which at least 50 percent and in any 
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month during the period of March through August in which at least 40 
percent of its dairy farmer receipts are moved as fluid milk products to a 
plant(s) which meets the pool distributing plant standards with respect to 
its total milk receipts. 


The lower percentage standard for the March-August period 
appropriately recognizes that the demand for the supply plant milk is less 
during the months of generally flush production than during the other 
months of the year. 


A supply plant meeting these shipping requirements nevertheless 
should not qualify as a pool plant in any month in which a greater 
proportion of its qualifying shipments are made to a plant regulated under 
another Federal order than to a plant(s) regulated under the order here 
adopted. 


A supply plant, the milk supply from which is needed in the short 
production months, is an integral part of the marketing supply. To avoid 
uneconomic movement of milk, therefore, provision is made whereby a 
supply plant that was a pool plant under this part (or under any of the 
currently separate Orders No. 3, No. 4 or No. 16) each of the immediately 
preceding months of September through February will retain such pooling 
status during each of the following months of March through August. This 
will provide producer status for dairy farmers shipping to plants which are 
thus recognized as regular suppliers of the market. 


A plant should be permitted to withdraw from pool status, however, at 
the operator’s option in any of the months of March through August in 
which it does not meet the current shipping requirements for a pool supply 
plant. In such case, it could again acquire pooling status only by meeting 
the current shipping requirements. 


To protect the integrity of regulation, a plant eligible for automatic 
pooling status during the flush months of March through August should 
be canceled effective the first day of any month in which another supply 
plant is qualified for pooling through shipments of fluid milk products to 
the same distributing plant(s) through which such automatic pooling 
status was accomplished. 


The provisions described above relating to the qualification standards 
for supply pool plant status are currently provided for under the Delaware 
Valley order and their adoption under the combined order is equally 
appropriate. 


There are presently four reserve processing plants in the combined 
market which have been pooled under one or the other of the separate 
orders under special provisions adopted to insure their continued pooling. 
In each case, the plant in question historically has been an intricate part of 
the regulated market, primarily as an outlet for the market’s reserve 
supplies. None of these plants, however, could now be expected to meet 
even minimal shipping standards. 

(35 F.R. 7928) 


Each of two such plants associated with the Delaware Valley market 
have been pooled in conjunctionwith the operator’s (handler’s) distributing 
plant under a system pooling arrangement in which the combined 
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operation of the reserve plant and the distributing plant has qualified both 
plants under the pooling standards for distributing plants. A reserve 
processing plant under the Upper Chesapeake Bay order and a similar 
plant associated with the Washington, D.C., order each have held pooling 
status under its respective order through a provision which prescribed the 
minimum association for such a plant for such status, adopted to cover 
that particular operation. Such provision, of course, also would have 
pooled any other plant meeting the prescribed requirements. 


While it is not essential that a reserve processing plant, per se, hold pool 
plant status under this order for the purpose of handling the market’s 
reserve supply, more orderly marketing and efficiency of handling will 
prevail if continuing pool status is provided for these plants which have 
long held such status under the several orders. 


For three of these plants a provision (partial system pooling) essentially 
similar to that presently contained in the Delaware Valley order would 
reasonably accommodate the situation. However, certain safeguards must 
be taken to insure that handlers are not encouraged to develop additional 
milk supplies solely for manufacturing uses. Thus, such pooling 
procedures should be made available to a multiple-plant handler only with 
respect to his reserve processing plant operation which was a qualified pool 
plant under the Delaware Valley, Upper Chesapeake Bay or Washington, 
D.C., order in each of the 12 months immediately preceding the effective 
date of the combined order adopted herein and only if the handler files with 
the market administrator prior to such effective date, his written request 
for continued pool plant status for such plant. 


Under the provision herein adopted, the reserve processing plant would 
continue to hold pool plant status in each consecutive succeeding month in 
which it, in combination with a pool distributing plant, operated by the 
same handler meets the performance standards of a pool distributing plant 
as set forth in § 1004.8(a). 


A handler operating a reserve processing plant, which has been system 
pooled with such handler’s distributing plant located in Philadelphia, also 
operates a distributing plant located in Baltimore. If the system pooling 
were extended to cover the three plants (the manufacturing plant and the 
two distributing plants) the handler conceivably could substantially 
expand his manufacturing operation and still have assurance of continuing 
pooling status for such plant. The plant is being provided pool status to 
insure its availability to assist in handling the reserve milk supply of the 
market. If the handler were able by virtue of system pooling to further 
expand his milk supply for such plant, the facility might not be available 
to handle reserve milk from other handlers. It would be inappropriate 
therefore to further extend the system pooling beyond a two-plant system. 


As previously noted, the accommodation for pooling manufacturing 
plants as herein provided is designed to cover the several reserve milk 
processing operations which have had long-standing association with the 
fluid milk market. However, if a handler should fail to qualify such an 
operation in any month, he appropriately should forfeit his right for 
system pooling such plant thereafter. In that event, the plant could again 
acquire and maintain pool plant status under the combined order only if it 
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were to meet the individual plant performance standards for pooling. 


The opportunity for system pooling also should not be available to any 
reserve processing plant if the operator operates any other plant which is 
used to qualify a supply plant for pooling, or if the reserve processing plant 
meets the pooling requirements of another Federal order. 


Because the plants here being considered, as well as a reserve processing 
plant operated by a cooperative association as discussed immediately 
following, would not ordinarily ship milk to other pool plants, it is possible 
that milk could be received at such plant(s) from dairy farmers which does 
not meet the quality requirements for disposition in the marketing area as 
fluid milk. As a further condition of pooling, therefore, it is necessary that 
the handler, in filing his reports pursuant to § 1004.30, be required to 
notify the market administrator each month of any such receipts. Such 
milk should not acquire pooling status, but should be considered as milk 
received from a ‘‘dairy farmer for other markets’’ and assigned to Class II 
disposition for reasons later set forth in these findings. 


Provision also should be made whereby pool plant status is accorded any 
reserve processing plant which is operated by a cooperative association if 
at least 70 percent of its member milk is received throughout the month at 
other pool plants, including the milk of such producers which is delivered 
to the pool plants by the cooperative association acting as a handler on 
bulk tank milk. A similar provision in the Washington, D.C., order 
presently is the basis for the pooling of a plant located in Laurel, Md., and 
operated by the Maryland and Virginia Milk Producers Association, the 
only member cooperative of the Pennmarva Federation which owns plant 
facilities. 


A substantial volume of the milk on the combined market is moved by 
cooperatives from the farms of member producers directly to their buyers 
in amounts required for Class I use. Much of the milk on the market not so 
needed, and for which there is no other Class I outlet available, is moved to 
the Laurel plant for processing. Other cooperatives, as well as proprietary 
handlers, also utilize the Laurel facilities as an outlet for their reserve milk 
supplies. 


The nature of the operations of this plant, which performs a necessary 
balancing function in the market, would not result in pool status under the 
standards here provided for the pooling of distributing or supply plants, or 
for the system pooling of certain other reserve processing plants. It is 
appropriate, therefore, that the Laurel plant, or any other such 
cooperative-operated plant which meets the performance requirements 
herein set forth for such a plant be accorded pooling status under the 
combined order. Such performance standards describe a particular 
operation in the combined market and will implement orderly marketing 
by accommodating the pooling of all of the milk regularly associated with 
the market. 


The pooling standards herein adopted covering the various plant 
operations are reasonable and appropriate under current conditions in the 
combined marketing area. Generally, they are similar to those included in 
the three current orders and will provide for the regulation of all of the 
plants presently regulated under one or the other of the three orders. In 
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conjunction with other provisions of the order, such standards will enable 
the dairy farmers associated with qualified plants to share in the 
equalization pool throughout the year and thus will help to insure orderly 
and stable marketing conditions throughout the area. 

(35 F.R. 7929) 


*** 


Handler—The impact of regulation under an order is primarily on 
handlers. The handler definition identifies those persons from whom the 
market administrator must receive reports, or who have financial 
responsibility for payment for milk in accordance with its classified use 
value. 


The handler definitions under the respective orders are essentially 
similar. However, to implement regulation to the fullest extent possible,. 
the definition under the combined order should be sufficiently broad to 
include all the persons to whom handler status is presently accorded under 
any of the individual orders. These include the following persons which are 
common to the three orders: (1) The operator of a pool plant; (2) the 
operator of a partially regulated distributing plant; (3) the operator of 
another order plant; (4) a cooperative association with respect to milk 
which it causes to be diverted to a nonpool plant; (5) a cooperative 
association with respect to milk which it causes to be delivered to a pool 
plant in a bulk tank truck owned or operated by, or under contract to, the 
association, unless both the cooperative and the operator of pool plant 
have given prior notice to the market administrator that the plant operator 
intends to be the handler for such milk and is purchasing the milk on the 
basis of farm weights determined by farm tank bulk calibrations and 
butterfat tests based on samples taken at the farm; and (6) a producer- 
handler. In addition, the handler definition should include the operator of 
an unregulated supply plant, a governmental agency in its capacity as an 
operator of a plant disposing of fluid milk products on routes in the 
marketing area and any other person who by purchase or direction causes 
milk of producers to be picked up at the farm and/or moved to a pool plant. 


The handler who receives milk from producers is held responsible under 
the terms of the order for reporting receipts and utilization of such milk 
and for proper payment to producers and to the pool. To implement 
administration of the order and to better insure payments to producers, 
financial responsibility for producer milk under the order is placed on the 
operator of the pool plant where such milk is received or determined to 
have been received, and under specified circumstances, on cooperative 
associations. The financial status of such persons in the market is such as 
to minimize the possibility of nonpayment. In addition, in the event of 
nonpayment, there is reasonable assurance of the existence of assets from 
which monies may be recovered through appropriate legal processes. 


An other order plant which enters the orbit of regulation under this order 
either through route disposition or by shipment of packaged or bulk milk is 
partially subject to regulation under this order. It is necessary that the 
operator of such a plant have handler status in order that the market 
administrator may require the necessary reports to determine such plant’s 
status and the operator’s obligation, if any, under this order. 
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Inclusion in the handler definition of any person operating a partially 
regulated distributing plant or an unregulated supply plant, as well as a 
producer-handler, is necessary in order that the market administrator may 
require the necessary reports to determine the continuing status of such 
individuals and in the case of distributing plants, the extent of the 
obligations, if any, to the producer-settlement fund. 


Under the marketwide pool arrangement herein provided, it is intended 
that all milk which has established a substantial and bona fide association 
with the local market shall participate in the equalization pool. The handler 
definition, therefore, should be sufficiently broad as to include a 
cooperative association with respect to producer milk diverted to a nonpool 
plant for the account of the association. 


Milk not needed by local handlers can generally be most economically 
handled by movements directly from the farm to the ultimate destination. 
Unless the cooperative is permitted to be the handler on such milk it is 
likely that cooperative members would bear the entire burden of carrying 
the market’s reserve supply since handlers could continue to receive only 
that volume of milk needed to meet their immediate requirements and 
cooperatives would be forced to handle the remaining milk as other than 
pool milk. Providing handler status to a cooperative association with 
respect to milk which it diverts to nonpool plants not only will better 
insure orderly marketing but also will promote efficient utilization of 
producer milk in the highest available use class. This will result because a 
cooperative association can divert milk for Class I use to an unregulated 
nonpool plant which otherwise might be used or disposed of by a 
proprietary handler in Class II. 

(35 F.R. 7930) 


* * * 


Producer. The term ‘‘producer’’ defines those dairy farmers who 

constitute the regular source of supply for the regulated 
(35 F.R. 7931) 

market, and to whom the minimum prices specified under the order must 
be paid. Milk eligible to be received at a pool plant must meet quality 
standards for fluid disposition in the marketing area. Such milk 
appropriately should share in the equalization pool unless it falls in the 
category of milk received from a ‘‘dairy farmer for other markets,” from a 
producer-handler, under any Federal order, a Government agency as a 
handler pursuant to § 1004.10(e) or from persons defined as producers 
under another Federal order. 


For reasons previously stated in this decision relating to ‘‘dairy farmer 
for other markets,’’ milk from such source should not share in the 
equalization pool of this market. Similarly, since producer-handlers and 
any governmental agency acting as a handler pursuant to § 1004.10(e), do 
not share their Class I sales with other producers, they too should not 
share in the blend price as to any of their excess milk disposed of to a pool 
plant. 


The concept of providing producer status for any dairy farmer with 
respect to his qualified milk physically received at a pool plant is common 
to Federal orders generally. Even though producer status is established on 
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the basis of receipt of milk at a pool plant (with specified exceptions) it is 
recognized that the orderly and efficient handling of reserve milk may 
require the occasional diversion of the milk of individual producers from a 
pool plant to another plant. The direct movement of the milk from the 
producer’s farm to the plant of ultimate disposition avoids the expense and 
handling which would be involved if the milk were required to be first 
delivered to the pool plant where normally received and then transferred to 
the other plant. 


There is no need to provide for diversions between pool distributing 
plants since the milk would retain producer status regardless of the plant 
of physical receipt. Administration of the order will be implemented if the 
operator of the plant of physical receipt is held the responsible handler. 
There also is no need to provide for diversion by a cooperative association 
to a pool reserve milk plant. Possible problems which might otherwise 
arise because milk from a particular farm was received at more than one 
pool plant during the month will be minimized since cooperative 
associations acquire the role of responsible handler on milk which they 
cause to be picked up from a farm bulk tank and delivered to a pool plant. 


There may be situations where the milk can most efficiently be disposed 
of by a proprietary handler by diversion to one of the reserve milk plants 
having pool plant status. The order should provide therefore that milk may 
be diverted by a proprietary handler from a pool distributing plant to a 
reserve processing pool plant. 


In addition, in the interest of the orderly and efficient handling of 
reserve milk under this combined order, provision should be made for 
diversions to ‘‘other order’’ plants for Class II use. By requiring an 
agreement between the diverting handler and receiver on Class II use when 
milk is diverted to an other order plant, the possibility of any portion of the 
milk being assigned to Class I will be minimized. However, in the event 
that the receiving handler does not have sufficient Class II utilization to 
cover the requested Class II assignment, a portion of the milk so moved 
would necessarily be assigned to Class I. In such a situation, it would not 
be reasonable to presume that the diverted milk continues in fact to be a 
part of the Middle Atlantic reserve supply. When part or all of the milk so 
moved is used for fluid purposes in the receiving plant, the milk obviously 
is needed for fluid use in the receiving market and appropriately should be 
considered a part of that market’s fluid supply. 


It is possible that other order milk may be received (as diverted producer 
milk) at a plant under this order for manufacturing uses. Such milk, as 
part of the other order’s regular milk supply appropriately should be 
permiited to retain producer milk status under such other order. 


Provision for diversions to nonpool plants also is desirable to facilitate 
the orderly and efficient disposition of the necessary market reserve. There 
should be some safeguard, however, against association of an excessive 
supply of milk with the pool through the diversion process. 


During the months of September through February, when milk 
production is generally lowest, it is necessary to provide diversion 
privileges to nonpool plants only to cover weekend receipts and nominal 
reserves resulting from day-to-day variations in Class I sales. Diversions 
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to nonpool plants (including an other order plant if the diversion is for 
Class II use), other than a producer-handler, during any month of this 
period therefore are limited to 10 days’ production of any producer. In 
addition, as an alternative to the 10-day limit during the months of 
September through February and to permit maximum efficiency in 
handling reserve milk, diversion on a percentage basis should be provided. 
A cooperative association should be able to divert to a nonpool plant up to 
15 percent of the milk of its producer members during any such month, and 
a proprietary handler should be permitted to so divert up to 15 percent of 
the total nonmember producer receipts at his pool plant during any such 
month. 


There is little possibility in this market that a handler may take on 
unneeded milk during the March-August period for the purpose of having 
milk for Class II use. Hence, there is no need to limit diversions during this 
period when the problem of economic handling of the market’s reserve 
supply is greatest. Handlers, including cooperative associations, therefore 
should have unlimited diversion privileges during this period. 


While diverted milk is included as producer milk by virtue of being 
deemed to have been received by the diverting handler at a pool plant at 
the location of the plant from which diverted, nevertheless, for purposes of 
applying location adjustments or the direct delivery differential, milk 
diverted in the following manner should be treated as though received at 
the location of the plant to which diverted: 


(1) Diverted from a pool plant at which no location adjustment credit is 


applicable, to a plant at which a location adjustment credit is applicable. 


(2) Diverted from a pool plant at which a location adjustment credit is 
applicable, to a plant at which a greater location adjustment credit is 
applicable. 


(3) Diverted from a pool plant in the direct-delivery zone to a plant 
outside such direct-delivery zone. 


Unless this procedure is followed there is incentive for any handler 
operating a manufacturing plant to associate an excessive quantity of milk 
with his distributing plant(s) and then regularly receive the milk at his 
manufacturing plant as diverted milk up to the limits allowed. Distant 
producers thus could receive the city blended price when in fact, their milk 
was moving regularly to a nearby manufacturing plant. Pricing diverted 
milk in the manner here adopted will insure that the pool will not subsidize 
transportation costs which, in fact, are not incurred. 


The direct delivery differential compensates producers in part for the 
added costs involved in moving milk directly to city plants. However, 
when milk is diverted from city plants to a nearby manufacturing plant in 
the production area, these additional costs are not incurred. In such 
circumstances where the milk is not physically received in the direct 
delivery zone, there is no justification for assessing such differential on the 
responsible (diverting) handler. 


Milk of producers which is received at pool plants directly from the farm 
where produced, or by a cooperative association in its capacity as a handler 
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in farm bulk tank milk, or that which is diverted in accordance with 
conditions set forth in the producer definition, is considered to be 


“producer milk.”’ 
(35 F.R. 7932) 


15. On July 17, 1971, a notice was published in the Federal 
Register of a public hearing to receive evidence with respect to the 
economic and marketing conditions relating to a proposal by the 
Inter-State Milk Producers’ Cooperative, Inc., to amend the 
diversion limits in Order 4 by changing the 15 % diversion limit to 
25 % (36 F.R. 13272). The Notice of Hearing also stated that 
evidence ‘‘will be taken to determine whether emergency 
marketing conditions exist that would warrant omission of a 
recommended decision under the rules of practice * * *.’’ At the 
hearing on the proposed amendment, it was agreed that evidence 
could also be offered as to whether the 19-day diversion limit 
should be increased to 15 days. Petitinner’s President, Mr. Peter 
J. Maggio, and others, testified in support of increasing the 10- 
day limit to 15 days. The petitioner also filed a brief following the 
amendment hearing. 


Dr. Paul E. Hand, an officer and economist for the Inter-State 
Milk Producers’ Cooperative, Inc., testified at the hearing in 
support of increasing the 15 % diversion limit to 25 %. 


Upon the basis of the evidence introduced at the hearing, the 
Assistant Secretary determined that the 15% diversion limit 
should be increased to 25 % (36 F.R. 16517). In view of the need 
for emergency action, a final decision was issued without a prior 
recommended decision. The Assistant Secretary concluded that 
there was no need in this market for increasing the 10-day 
diversion limit to 15 days. Although the Assistant Secretary did 
not mention the petitioner, Michaels Dairies, Inc., by name in the 
final decision, the parties have stipulated that the petitioner is the 
“third handler” referred to by the Assistant Secretary in his 
decision (36 F.R. 16519). Specifically, the Assistant Secretary 
stated in his final decision published August 21, 1971 (36 F.R. 
16517): 


The material issues on the record relate to: 
1. Diversion of producer milk. 


2. The need for emergency action. 


Findings and conclusions. The following findings and conclusions on the 
material issues are based on evidence presented at the hearing and the 
record thereof: 
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1. Diversion of producer milk. The producer definition of the Middle 
Atlantic milk order should be amended to increase the prescribed 
percentage limitation on diversions to nonpool plants (other than the plant 
of a producer-handler) of cooperative and nonmember milk from 15 to 25 
percent for any month of September through February. No change should 
be made in the 10-day diversion limitation applicable to the milk of 
individual dairy farmers. 


The order now permits diversions without limit to pool reserve 
processing plants throughout the year. Unlimited diversions are permitted 
to nonpool plants only during the months of March through August. 
During the months of September through February, diversions to nonpool 
plants are limited to not more than 10 days’ production of individual dairy 
farmers. An alternative procedure is provided whereby a cooperative may 
divert to nonpool plants up to 15 percent of its total member-producer milk 
without restriction on the days of diversion of an individual dairy farmer’s 
milk, and a proprietary handler may similarly 

(36 F.R. 16517) 
divert up to 15 percent of his nonmember milk supply. If the prescribed 
percentage limitation is exceeded, all diversions by the handler are 
governed by the 10-day limitation. In the event any producer’s milk is 
diverted in excess of the allowed 10 days, only the milk of such producer 
physically received at pool plants is pooled. 


The Inter-State Milk Producers’ Cooperative, Inc., one of three 
cooperative associations making up the Pennmarva Dairymen’s 
Cooperative Federation, Inc. (the others being the Maryland Cooperative 
Milk Producers, Inc., and the Maryland and Virginia Milk Producers 
Association), proposed that the prescribed percentage limitations on 
diversions to nonpool plants be increased ‘rom 15 to 25 percent. 


The Milk Distributors’ Association of the Philadelphia Area, Inc., 
whose members have the preponderance of route disposition in the 
Philadelphia (formerly Delaware Valley) segment of the marketing area, 
proposed an increase in the allowable diversions for milk of individual 
farmers during the months of September through February from the 
present 10 days to 15 days. This proposed change in the diversion 
allowance also was supported by a nonassociation member proprietary 
handler operating both a pool distributing plant and a manufacturing 
plant in Philadelphia. 


In support of the cooperative’s proposal, its spokesman documented a 
number of significant changes which have taken place in the market 
structure since the Middle Atlantic order was effected (August 1, 1970) 
and which have made difficult the cooperative’s ability to efficiently handle 
its reserve milk supply within the current diversion rules. 


When the Middle Atlantic order was promulgated, the pooling 
provisions were formulated to accommodate the pooling of four 
manufacturing plants which historically had held pool plant status under 
one or another of the previous three separate orders. These particular 
plants were the primary outlets for the reserve milk supply then associated 
with the individual markets. With these plants holding pool plant status, 
it was anticipated that there would be a minimal need for diversions to 
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nonpool plants. The present provisions were formulated to accommodate 
the then existing market structure, insure an orderly and efficient 
disposition of the market’s necessary reserve, and at the same time to 
deter handlers from associating with the market unneeded milk supplies 
solely for manufacturing uses. 


The three members of the Pennmarva group were at the time the orders 
were merged the primary suppliers of milk in the three segments of the 
market. Only the Maryland and Virginia Milk Producers Association 
(Washington, D.C.) actually operated reserve processing facilities. The 
other two cooperatives relied substantially on proprietary manufacutring 
facilities for the processing of their balancing supplies. With the order 
merger (concurrent with the formation of the Pennmarva organization), it 
was anticipated that the reserve processing facilities of the Maryland and 
Virginia association at Laurel, Md., would complement the three other 
pool reserve processing plants operated by proprietary handlers in 
processing the combined markets’ balancing supplies. However, the 
substantial changes which have taken place in the market structure have 
significantly limited accessibility to the facilities at Laurel for Inter-State 
Milk Producers’ Association and at the same time have increased such 
cooperative’s need for access to nonpool manufacturing facclities. Thus, 
the cooperative cannot operate within the present diversion limitations 
during the months of September through February. 


Earlier this year the principal manufacturing plant handling the reserve 
supply for the Upper Chesapeake Bay segment of the market and located 
at Westminster, Md., was closed, requiring the Maryland Cooperative 
Milk Producers’ Association to move significant additional volumes of 
milk to the Laurel manufacturing plant. 


In April 1971, a large chain store account in the Delaware Valley 
segment of the market shifted from one of Inter-State’s buyers to another 
handler not served primarily by that association. While the operating 
cooperative now holding the account requires substantial additional milk 
which Inter-State is furnishing, such operating cooperative has had no 
need for the volume of reserve milk (from 4 to 5 million pounds a month) 
which previously had been associated with the account. Most of this 
reserve had been handled and pooled by the previous contract holder who 
no longer can use the milk. 


During April and May 1971, Inter-State was able to move this milk 
directly from farms to the Laurel, Md., plant. Since that time, however, 
because of lack of weekend capacity at such plant, the association has had 
to divert such milk to nonpool manufacturing facilities. This situation is 
not likely to improve in light of other developments hereinafter set forth. 


A substantial pool distributing plant which had served the Washington, 
D.C., metropolitan area ceased operations in June 1971. Most of this 
plant’s milk supply is necessarily being moved through the Laurel plant. 
This has further limited the volume of reserve milk which the proponent 
cooperative can expect to move through this manufacturing facility. 


The closing of a nonpool manufacturing plant at Greensboro, Md., in 
May 1971, which plant had been processing a significant volume of 
proponent’s reserve milk supply, has_ substantially reduced the 
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cooperative’s flexibility in handling reserve milk. This plant by location 
accommodated efficient movement of milk by proponent by either transfer 
or diversion. The locations of most remaining accessible nonpool 
manufacturing plants are not such as to accommodate efficient transfer, 
and hence greater dependence must be placed on diversions. 


An army base contract formerly held by one of the proponent 
cooperative’s buyers was recently awarded to an Ohio dealer who is now 
serving the contract with milk pooled under the Eastern Ohio-Western 
Pennsylvania order (Order 36). The volume of milk represented in this shift 
of sales (about 1 percent of proponent’s total member-producer supply) is 
now necessarily a part of the market reserve and is being diverted to 
nonpool manufacturing outlets. 


Handler representatives testifying at the hearing supported the 
requested increase in the diversion percentage. At the same time, however, 
they held that it was equally necessary and appropriate that the number of 
days of permissive diversion be increased from 10 to 15 to better 
accommodate the operations of proprietary handlers. 


The principal handler witness testifying on his own behalf, as well as on 
behalf of the distributors’ association, indicated without specificity that a 
number of the reasons advanced by Inter-State in support of a higher 
percentage diversion allowance apply also with respect to the need of 
certain handlers for a 15-day diversion allowance during the September- 
February period. 


He acknowledged that a number of handlers operating in the 
Philadelphia segment of the market have full supply contracts with Inter- 
State and thus are having their supplies balanced through such 
cooperative. He knew of only three milk dealers in the Philadelphia area 
other than himself who do not have full supply contracts with some 
cooperative. 


It was the position of the milk dealers that the relationship of allowable 
diversions on a percentage basis compared to the diversion potential 
associated with days of diversion (i.e., 15 percent versus 33 percent) 
should be retained. Hence, they held that with an increase in the 
percentage diversion from 15 to 25 the number of days of allowable 
diversion should be increased from the present 10 to 15. 


Because cooperatives in this market supply a number of handlers 
variously located and such handlers’ needs are varied, it is difficult for 
such cooperatives to operate under diversion limitations applicable to the 
milk of individual producers. The alternative diversion percentage was 
adopted so that cooperatives could operate more efficiently in handling the 
market’s necessary reserve. Such alternative diversion percentage is also 
available to proprietary handlers in handling non-member milk. A much 
greater percentage of the market’s total milk supply can be diverted 
through the use of the 10-day provision, however, than by either the 
existing 15 percent, or the proposed 25 percentage diversion limitation. 


The fundamental consideration with which we are here faced is whether 
there is need for a larger than 33 percent diversion potential which would 
result from handlers’ full use of the 10-day provision. Proprietary handler 
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diversion problems, to the extent that they exist under the current 

provisions, are limited to four handlers, three of whom testified in support 

of the more liberal 15-day diversion limitation. Contrary to the suggestions 
(36 F.R. 16518) 

of these handlers, it is not apparent that the problems confronting handlers 

are the same as those confronting cooperatives. 


The principal witness for the distributors’ association suggested that his 
operation was unique in that a part of such operation involved the 
distribution of ‘‘breed milk’’ for which he paid a premium. He further 
indicated that he preferred to maintain and supervise his own quality 
control program and for this reason needed a greater overall supply to 
insure a continuing adequate supply to meet his changing needs. In this 
regard he indicated that he actively sought contract business and thus had 
a fluctuating demand. Notwithstanding his desire to maintain his own 
balancing supply, he conceded that a substantial part of his supply is 
received from interstate member-producers and that the cooperative could 
perform the balancing operation for him efficiently. 


A pool distributing plant now must dispose of a minimum of 50 percent 
of its direct producer receipts for class I use. The handler testified to using 
approximately 15 percent of his receipts in his own plant for class II use. 
He further testified that the farms of all his producers are so located that 
their milk can be efficiently diverted. While he indicated that his 
utilization in the months of September through February could run 
somewhat below the market average (about 65 percent), it is not apparent 
that he actually has a diversion problem since a minimum of 65 percent of 
his receipts are used in his own plant, leaving a maximum 35 percent for 
diverison. In view of this, and the part played by the cooperative in 
diverting milk for him, the 33-percent diversion potential through the use 
of the 10-day provision is fully adequate. 


The handler in his testimony emphasized further that the 
inappropriateness of the present provision was evidenced by the fact that 
in all but two of the months of limited diversion last year the diversion 
limitation was under suspension. The special circumstances surrounding 
the suspension actions, however, were set forth in the suspension orders 
and may not be construed to be representative of the existing market. 
Even if this were not the case, it is clear that the percentage adjustment 
requested by the proponent cooperative would have been more than 
adequate to accommodate the situation last year and will fully 
accommodate the current situation. 


The proponent cooperative’s diversions during September 1970, when 
diversion limitations were under suspension amounted to 16 percent of its 
member-producer milk and during the months of December 1970 and 
January and February 1971 (also under suspension), amounted to 15, 16, 
and 17 percent, respectively. While the cooperative indicated that it likely 
could now operate under a maximum 20 percent diversion limitation, it 
recognized that such a limitation would provide no buffer against 
marketing contingencies of an unusual nature, such as those which 
necessitated the suspension of diversion limitations last fall and winter. 
The 25-percent diversion limitation was proposed in an abundance of 
caution to accommodate further changes in the market structure. 
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The second spokesman for the distributors’ association in support of a 
15-day diversion limitation is employed by a handler operating three pool 
distributing plants and a pool reserve processing plant at Chambersburg, 
Pa., as well as nonpool manufacturing plants through subsidiary 
corporations. One of these latter plants is in Hagerstown, Md., and 
another in Philadelphia, Pa. 


The handler’s Chambersburg manufacturing plant was accorded pooling 
status to accommodate the disposition of the necessary market reserve. 
The facility is pooled in conjunction with one of the three pool distributing 
plants of such handler. With pool status such plant is eligible to receive 
milk as diverted milk from either of the remaining two pool distributing 
plants of such handler as well as from other handlers. There are no 
limitations on the total volume of milk it can handle under the order other 
than plant capacity. It is difficult therefore to accept that this handler 
could have difficulty with the current diversion provisions or the 
provisions as herein revised. 


The third handler who testified in support of an increase in the number 
of days of allowable diversions operates both a pool distributing plant and 
an adjacent nonpool manufacturing plant in the city of Philadelphia. The 
handler indicated that his business has somewhat more seasonality than 
other handlers, and accordingly his route disposition is greatest at the 
peak of the vacation season (July-August). In addition, he pointed out 
that the transition of the market from a normal 6-day to a 5-day bottling 
week has increased the need for diversions. 


Notwithstanding this handler’s position, it reasonably can be concluded 
that he must physically receive at his pool plant at least 65 percent of the 
producer milk associated with such plant in order to cover his minimum 
bottling needs and associated Class II use. He indicated that thus far in 
1971, except for the month of April, his utilization has been above the 
market average. 


The location of this handler’s manufacturing plant in near proximity to 
his pool plant readily accommodates his use of the 10-day diversion 
provision. Thus, even under the present provisions, he can divert up to 33 
percent of his milk supply. 


Because of the nature of this handler’s manufacturing business he does 
not handle reserve milk for other proprietary handlers in any substantial 
degree. Milk which he takes from other handlers is in limited quantity and 
usually through special arrangements. The handler does, however, receive 
significant quantities of milk from Inter-State Milk Producers Cooperative 
and also from at least one other cooperative. Since the cooperatives can 
apparently accommodate to the movement of such milk under the 
proposed modified diversion percentage, there is no apparent need for the 
requested increase in the number of days of diversion to accommodate the 
operations of this handler. 


In light of the foregoing, there is no basis established on this record for 
an increase in the number of days of diversion of a producer's milk. An 
increase in the allowable percentage diversion limit from 15 percent to 25 
percent, however, will implement efficient movement of the market’s 
necessary reserve to manufacturing outlets and thus promote more orderly 
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marketing. 


Official notice was taken at the hearing of Table 7 of the publication 
“Summary of Major Provisions in Federal Milk Marketing Orders,”’ 
January 1971, for the purpose of demonstrating that the diversion 
provisions of the Middle Atlantic order were more stringent than those of 
most Federal orders. As previously noted, the pooling provisions of the 
Middle Atlantic order were drafted to implement the pooling of four 
reserve processing plants for the express purpose of insuring the efficient 
handling of the market’s reserve supply. Milk diverted to these plants is 
not subject to the diversion limitations. Under the circumstances, there is 
no need in this market for diversion privileges more liberal than those 
herein adopted to insure the orderly and efficient handling of the market's 
balancing supplies. 


2. Emergency action. The due and timely execution of the functions of 
the Secretary under the Act imperatively and unavoidably requires the 
omission of a recommended decision and an opportunity for exceptions 
thereto. Orderly marketing of certain reserve supplies in September 1971, 
the first month of a 6-month period for which the order prescribes 
limitations on milk diversions to nonpool plants (which limitation is 
revised herewith), requires that the attached order be effective beginning 
with that month. 


Any delay in informing interested parties of the action taken will tend to 
make ineffective the relief sought. Handlers should know promptly and 
with certtainty the conditions of diversion to be applicable in the coming 


September 1971-February 1972 period. 


The timely execution of the order changes as herein proposed will permit 
milk of producers which has been associated with the market to remain 
pooled without requiring the unnecessary and uneconomic delivery to 
distributing plants for subsequent transfer to other plants for 
manufacturing. 


The notice of hearing stated that consideration would be given to the 
emergency marketing conditions relating to the proposed amendment. 
Action under the procedure prescribed above was requested by the 
cooperative association and generally supported at the hearing and in 
post hearing briefs. There was no opposition to expedited action. 


It is therefore found that good cause exists for omission of the 
recommended decision and the opportunity for filing exceptions thereto. 


Rulings on proposed findings and conclusions. Briefs and proposed 

findings and conclusions were filed on behalf of 
(36 F.R. 16519) 

certain interested parties. These briefs, proposed findings and conclusions 
and the evidence in the record were considered in making the findings and 
conclusions set forth above. To the extent that the suggested findings and 
conclusions filed by interested parties are inconsistent with the findings 
and conclusions set forth herein, the requests to make such findings or 
reach such conclusions are denied for the reasons previously stated in this 
decision. 


General findings. The findings and determinations hereinafter set forth 
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are supplementary and in addition to the findings and determinations 
previously made in connection with the issuance of the aforesaid order and 
of the previously issued amendments thereto; and all of said previous 
findings and determinations are hereby ratified and affirmed, except 
insofar as such findings @nd determinations may be in conflict with the 
findings and determinations set forth herein. 


(a) The tentative marketing agreement and the order, as hereby 
proposed to be amended, and all of the terms and conditions thereof, will 
tend to effectuate the declared policy of the Act; 


(b) The parity prices of milk as determined pursuant to section 2 of the 
Act are not reasonable in view of the price of feeds, available supplies of 
feeds, and other economic conditions which affect market supply and 
demand for milk in the marketing area, and the minimum prices specified 
in the tentative marketing agreement and the order, as hereby proposed to 
be amended, are such prices as will reflect the aforesaid factors, insure a 
sufficient quantity of pure and wholesome milk, and be in the public 
interest; and 


(c) The tentative marketing agreement and the order, as hereby 
proposed to be amended, will regulate the handling of milk in the same 
manner as, and will be applicable only to persons in the respective classes 
of industrial and commercial activity specified in, a marketing agreement 
upon which a hearing has been held. 

(36 F.R. 16520) 


16. On or about December 14, 1971, a petition was filed with the 
Secretary by Purnal Friedel, one of petitioner’s non-member 
producers, on his own behalf and allegedly on behalf of 22 other 
non-member producers, asking suspension of all of the diveriion 
limitations of the Order (Exhibit 1). In the letter forwarding the 
petition, the attorney representing these producers (who is also 
attorney for Michaels Dairies, Inc., the petitioner herein) wrote to 
the Director, Dairy Division, United States Department of 
Agriculture, urging favorable consideration of the petition, 
principally because Michaels Dairies had reasonable prospects of 
recovering a large Class I Navy Yard contract, which it had lost 
by only $34.80. He argued that the Order should be suspended to 
enable Michaels Dairies to take the milk from these 23 petitioners 
and divert their milk to the Maggio Cheese plant—to keep the 
producers in the pool via Michaels Dairies. He stated that the 
producers anticipated much higher hauling costs if they had to 
ship to another outlet, particularly a manufacturing outlet. He 
argued that ‘‘Interstate was given relief when Sealtest lost Acme 
Markets as a customer (relatively permanently) * * * ’’ (Exhibit 
9). 


In response to the petition, the Department on December 27, 
1971, asked the industry for data, views and comments on the 
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proposed suspension (37 F.R. 20; Exhibit 3). On December 30, 
1971, petitioner filed its views in support of the proposed 
suspension (Exhibit 2). Two cooperative associations of producers 
supplying the market filed their views recommending against the 
proposed suspension: Inter-State Milk Producers’ Cooperative, 
Inc. (Exhibit 4); and Maryland and Virginia Milk Producers 
Association, Inc. (Exhibit 5). The cooperatives stated that since 
such a small fraction of the market was involved, some means 
other than suspension would appear to be more feasible to handle 
this type of problem. The attorney for petitioner herein, by 
telegram dated January 12, 1972, filed a supplementary 
statement of views supporting the proposed suspension (Exhibit 
6). 


On January 14, 1972, the Department sent a letter to the 
attorney for Michaels Dairies, Inc., informing him of the issuance 
of an order terminating consideration of the proposed suspension 
proceeding and explaining the decision reached (Exhibit 8). 


On January 18, 1972, a notice of the order terminating 
consideration of the proposed suspension was published in the 
Federal Register (37 F.R. 742; Exhibit 7). This order turned down 
the requested suspension, stating (37 F.R. 742): 


Suspension action was requested on behalf of 23 producers delivering 
milk to a proprietary handler operating both pool and nonpool plants in 
Philadelphia. Such handler had been the successful bidder on the Navy 
Yard contract in 20 of the last 23 times such contract was offered on bids 
but lost the contract effective January 1, 1972. Petitioners alleged that the 
handler had advised them that their milk would no longer be accepted on or 
about January 1, 1972, unless such handler obtained the refief sought by 
the requested suspension action. They claimed that the diversion 
provisions are too stringent to permit the handler to economically handle 
their milk through his nonpool manufacturing plant and still maintain 
producer status for all of his producers currently associated with his pool 
distributing plant. To insure a continuing local market, the suspension 
action was requested for the months of January and February. Unlimited 
diversions are permitted during the months of March through June under 
the terms of the order. 


Substantial opposition to the proposed suspension action was filed by 
several substantial cooperatives representing producers on the market. 
The cooperatives contend that the situation prompting the suspension 
request involves such a small segment of the market that the requested 
relaxation in the pooling standards would not be justified. They suggest 
further that petitioners reacted to their handler’s suggestion of a likely loss 
of market without apparent investigation of either the alternatives 
available to them or to the handler. 


The cooperatives point out that the diveriion provisions are designed to 
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accommodate efficient handling of seasonal, holiday, and weekend 
supplies of fluid milk operations and are not intended to provide a regular 
source of milk supplies for manufacturing use. 


The cooperatives indicate that the problem can be handled fully by 
careful use by the handler of available diversion allowances without the 
producers’ loss of pool status or market with the handler. Moreover, an 
exceptor, as a substantial cooperative in the market, indicates that it and 
another substantial cooperative each had offered to handle the petitioners’ 
milk, or an equivalent amount, and deliver the milk to the handler’s 
nonpool plant on the same carriers being utilized by the petitioners, in such 
a manner that the milk would retain its producer milk status under Federal 
Order No. 4. 


The cooperatives’ offer of assistance to the handler must be regarded as 
assurance that the milk supply in question can have a continuing local 
market under Order No. 4. In such circumstances, there is no need or basis 
for the requested suspension action. 


It, therefore, is found and determined that the proposed suspension of 
the aforesaid diversion limitation provisions of the Middle Atlantic order 
should not be effectuated and the proceeding begun in this matter on 
December 27, 1971, should be and is hereby terminated. 

The offer of assistance from Inter-State Cooperative is reflected 
in a letter dated January 18, 1972, from Inter-State to Mr. Peter 
Maggio (Exhibit 10). This letter was accompanied by a form of 
agreement which producers were invited to sign in order that the 
producers and Michaels Dairies could receive the assistance 
proferred by Inter-State (Exhibit 11). Michaels Dairies responded 
by letter rejecting Inter-State’s offer (Exhibit 12). 


No evidence was adduced at the administrative hearing as to 
whether or not Michaels Dairies did, in fact, drop the 23 
petitioners on or about January 1, 1972. Exhibit 12 would seem to 
imply that it did not. 


On two prior occasions, the Department had suspended the 
diversion limitations at the request of Inter-State Milk Producers’ 
Cooperative, Inc. The first suspension, for the month of 
September 1970, was necessary because ‘‘a substantial portion of 
producers’ milk is marketed as Class I through the schools in the 
city of Philadelphia,’ and a schoolteachers’ strike in Philadelphia 
delayed the opening of schools in September 1970 (35 F.R. 15287). 


The second suspension was for the months of December 1970 
and January and February 1971. It was necessary because of the 
partial closing of a pool plant located in Chambersburg, 
Pennsylvania, for 6 months, which caused Inter-State to have to 
divert substantial quantities of milk to a non-pool plant. Seasonal 
school recesses also aggravated the problem (35 F.R. 19565). 
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CONCLUSIONS 


This is a review proceeding instituted under § 8c(15)(A) of the 
Act by a pool handler subject to Order No. 4, the Middle Atlantic 
Marketing Area Milk Order. The petitioner contends that certain 
provisions of the Order are unlawful and that some of the 
obligations imposed upon it by the Market Administrator of the 
Order are ‘‘not in accordance with law” (7 U.S.C. 608c(15)(A)). 


I. Burden of Proof 


It is well settled that the burden of proof in an 8c(15)(A) review 
proceeding rests with the petitioner. Petitioner in this proceeding 
has the burden of proving that the challenged Order provisions 
and obligations imposed upon it were ‘‘not in accordance with 
law” (7 U.S.C. 608c(15)(A)). See Lewes Dairy, Inc. v. Freeman, 
401 F.2d 308, 316-317 (C.A. 3), certiorari denied, 394 U.S. 929; 
Boonville Farms Cooperative, Inc. v. Freeman, 358 F.2d 681, 682 
(C.A. 2); United Statesv. Mills, 315 F.2d 828, 836, 838 (C.A. 4), 
certiorari denied, 374 U.S. 832, 375 U.S. 819; Windham 
Creamery, Inc. v. Freeman, 230 F. Supp. 632, 635-636 (D. N.J.), 
affirmed, 350 F.2d 978 (C.A. 3), certiorari denied, 382 U.S. 979; 
Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 (E.D. Mo.), 
affirmed, 157 F.2d 87 (C.A. 8), certiorari denied, 329 U.S. 788; 
Wawa Dairy Farmsv. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), 
affirmed, 149 F.2d 860, 862-863 (C.A. 3); In re Clyde Lisonbee, 31 
Agriculture Decisions 952, 961 (1972); In re Fitchett Brothers, 
Inc., 31 Agriculture Decisions 1552, 1571 (1972). 


The inquiry here does not encompass questions of policy, 
desirability , or the evaluation of the effectiveness of economic and 
marketing regulations issued pursuant to the Act. See In re 
Independent Milk Producer-Distributors’ Assoc., 20 Agriculture 
Decisions 1, 18 (1961); Jn re Charles P. Mosby, Jr., d/b/a Cedar 
Grove Farms, 16 Agriculture Decisions 1209, 1220 (1957), 
affirmed, Southern Dist. Miss., January 5, 1959. See, also, 
Pacific States Co.v. White, 296 U.S. 176, 182. 


The responsibility for selecting the means of achieving the 
statutory policy and the relationship between the remedy selected 
and such policy are peculiarly matters of administrative 
competence. American Power Co. v. S.E.C., 329 U.S. 90, 112; 
Secretary of Agriculture v. Central Roige Co., 338 U.S. 604, 610- 
614. 


Without a showing that the action of the Secretary was 
arbitrary, his action is presumed to be valid. Bensonv. Schofield, 
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236 F.2d 719, 722 (C.A. D.C.), certiorari denied, 352 U.S. 976; 
Reedv. Franke, 297 F.2d 17, 25-26 (C.A. 4). Mere assertions of 
illegality are not sufficient to have an order provision or 
administrative decision declared illegal. In re College Club Dairy, 
Inc., 15 Agriculture Decisions 367, 373 (1956). 


There is a presumption of regularity with respect to the official 
acts of public officers and, ‘‘in the absence of clear evidence to the 
contrary, courts presume that they have properly discharged their 
official duties.’’ United Statesv. Chemical Foundation, 272 U.S. 
1, 14-15. Accord: Reines v. Woods, 192 F.2d 83, 85 (Emerg. 
C.A.); National Labor Relations Board v. Bibb Mfg. Co., 188 
F.2d 825, 827 (C.A. 5); Woods v. Tate, 171 F.2d 511, 513 (C.A. 
5); Pasadena Research Laboratories v. United States, 169 F.2d 
375, 381 (C.A. 9), certiorari denied, 335 U.S. 853; Laughlin v. 
Cummings, 105 F.2d 71, 73 (C.A. D.C.). Specifically, 
administrative orders and regulations are presumed to be based 
on facts justifying the specific exercise of the delegated authority. 
United Statesv. Rock Hoyal Co-op., 307 U.S. 533, 567-568 (a case 
under the Act involved herein); Thompson v. Consolidated Gas 
Co., 300 U.S. 55, 69; Pacific States Co. v. White, 296 U.S. 176, 
185-186. 


Under the facts of this proceeding, petitioner has failed to 
overcome such presumptions and to sustain its burden of proof. 


Il. The 10-Day Diversion Limit Is Not Arbitrary, 
Discriminatory or in Conflict with § 8c(5)(A) of the Act. It Is 
Authorized by § 8c(7)(D). 


The economic implications underlying petitioner’s complaint 
arise from the way in which milk is pooled and priced in the 
marketing area. An understanding of the issues in this case 
requires a full understanding of the milk regulatory program and 
the relevant economic facts. 


Dairy farmers who are ‘‘producers”’ under the Order and who 
sell their milk to a ‘‘pool handler”’ are entitled by operation of the 
Order to receive from the pool handler receiving their milk the 
uniform, or blend, price as computed each month by the Market 
Administrator in accordance with formulae set out in the Order. 
This blend price, subject to minor adjustments not pertinent 
hereto, is paid by the receiving handler regardless of the eventual 
disposition or uses of the milk involved. Milk on which the blend 
price must be paid is called ‘‘producer milk’’ and the dairy farmer 
delivering it is called a ‘‘producer.’’ Only a pool handler first 
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receiving milk from producers is required to pay the blend price. 


Handlers are not by virtue of the Order required to pay the 
blend price to ‘‘non-producers’”’ — nor is a “non-pool handler”’ 
required to pay the blend price for milk it receives. The term ‘‘pool 
handler” is loosely used to disclose whether a handler is a fully 
regulated handler by virtue of his operation of a “‘pool’’ plant and 
the term ‘“‘pool milk’’ is loosely used to disclose the extent to 
which the milk handled at a plant is eligible for inclusion in the 
pool on which the blend price is computed and paid. It is 
important in this case to understand that if a dairy farmer is not 
regarded as a “‘producer”’ with respect to certain shipments of his 
milk in a particular month (e.g., milk diverted in excess of the 
Order’s limitations), that milk is not ‘‘pool milk.” 


All pool milk under Order 4 is accounted for by all handlers who 
handle it and all such milk is traced to the products in which it is 
eventually marketed. These products are classified under the 
Order in either Class I (fluid milk) or Class II (manufacturing 
milk, etc.), depending on the form of the products. 


A few days after the end of the month in which pool milk is 
received, the first handler reports to the Market Administrator, 
among other things, the volumes of his receipts of pool milk, the 
eventual utilization of it in the product classes, and by which 
handlers. (For example, pool milk diverted by petitioner to its 
affiliate, the Maggio Cheese Company, is reported by petitioner 
as used in Class II.) The Market Administrator on the basis of 
these initial reports determines the total volumes of all pool milk 
which was used in each class. Applying formulae in the Order he 
computes and announces a value per hundredweight for all milk 
disposed of in Class I and a value per hundredweight for all milk 
disposed of in Class II. By other formulae using these values and 
volumes he computes an average hundredweight value for all milk 
involved, regardless of its classified product use. This is the 
uniform, or blend, price which is paid to producers. It is 
announced each month by the Market Administrator. ‘ 


Since handlers first receiving pool milk must ultimately pay for 
such milk according to the ‘form in which or the purpose for 
which it is used’’ (7 U.S.C. 608c(5)(A)), a price adjustment 
mechanism in the Order is applied. This is known as the 


4. In practice, payment is made by two checks. For example, for producer milk 
sold to a pool handler in November, partial payment must be made by November 
30 and final payment, after the blend price is determined, by December 20. 
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‘“‘producer-settlement fund’’ which is maintained by the Market 
Administrator. Each first handler reporting Class I utilizations of 
milk received during the month pays into the producer-settlement 
fund the difference between the blend price and the Class I price 
on the volumes of pool milk reported by him in Class I. Similarly, 
each first handler reporting Class II utilizations of milk received 
during the month draws from the producer-settlement fund the 
difference between the blend and the Class II price on the volumes 
per hundredweight of pool milk reported by him in that class. 
Hence, on all pool milk diverted by Michaels Dairies within the 
limits of the Order to its affiliate, the Maggio Cheese Company, 
Michaels draws from the producer-settlement fund the difference 
between the blend and the Class II price. 


The function of the Order, as it relates to fixing prices, is 
completed with the computation of the uniform, or blend, price. It 
does not establish the price for milk which is sold by the receiving 
first handlers to subsequent handlers. It requires only that all 
producers of pool milk be paid by the first handlers at least the 
uniform, or blend, price. While the formulae for fixing the Class I 
and Class II prices are established on the basis of prevailing milk 
values in commodities, it does not always follow that inter- 
handler transactions of milk to be used in Class I or Class II 
products are priced at these class prices for the month as 
announced by the Market Administrator. Competition, available 
supplies, etc., all enter into the prices of inter-handler trans- 
actions. 


On the supply side, in the Order 4 area, most of the producers 
are members of cooperative associations. These associations act 
as the first handler for members, or bargain on behalf of members, 
and get what the traffic will bear from the handlers who depend on 
them for their milk. However, they do have the problem of 
disposing of unsold milk or volumes of Class II milk which has a 
tendency to depress the blend price. When a cooperative sells milk 
to a manufacturing plant, it will charge the Class II price plus a 
premium, if supply-demand conditions enable it to charge a 
premium. ° 


Because of the legal right of a cooperative to re-blend the 
proceeds of its sales and its other operations in making payments 


5. Since September of 1973, the premium which the cooperatives charged to 
second handlers was in the range of 60 cents to 65 cents per hundredweight. 
Premiums were not charged in 1971, and only a 2 1/2-cent or 3-cent quality 
control charge was made in 1972 ((15)(A) Tr. 129-130). 
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to its members (7 U.S.C. 608c(5)(F)), it does not always follow 
that cooperatives return the blend plus the premiums to their 
members. Although no evidence on this was adduced at this 
hearing, it is a generally known fact that because of the costs of 
cooperative services to members, its costs-of-plant operations, 
etc., members usually get little of the premiums and sometimes 
are fortunate to get the blend price. All producers for one reason 
or another do not necessarily desire to be members of 
cooperatives. 


By virtue of the volume of its Class I sales in the marketing 
area of Order 4, Michaels Dairies is a pool handler. This means 
that Michaels Dairies is a fully regulated handler under the Order 
and must pay the producers who supply it the uniform, or blend, 
price under the Order, unless, e.g., in a particular month, because 
of overdiversions by Michaels, these dairy farmers are not 
considered to be ‘“‘producers”’ under the Order with respect to milk 
diverted by Michaels that month to its affiliate, the Maggio 
Cheese Company, a non-pool plant. ° 


When petitioner’s affiliate makes cheese in its non-pool plant 
from milk of a dairy farmer who is overdiverted than month, 
petitioner cannot draw the difference between the blend price and 
the Class II price that month from the producer-settlement fund 
on any of the milk of that producer which was not first received at 
petitioner’s pool plant. 


There are close family and economic ties between the petitioner, 
Michaels Dairies, Inc., and its adjacent affiliate, the Maggio 
Cheese Company. All of the milk purchased by Michaels Dairies, 
a pool plant, which is surplus to its needs is sold to the Maggio 
Cheese Company, a non-pool plant. As Mr. Maggio testified, 
Michaels Dairies handles its own surplus, i.e., uses the surplus at 
the cheese plant. The Maggio Cheese Company produces only 
Class II milk products. 


It is a generally known fact that it is not possible for an 
individual Class I plant (e.g., Michaels Dairies) to avoid 
purchasing more milk from producers than it needs, unless it gets 
all of its supplies on a day-to-day basis from some handler or 
supplier who can utilize the general marketable surplus of milk 


6. Petitioner's President testified that if he did not voluntarily pay his dairy 
farmers the blend price for the few days they were not ‘‘producers’’ (because of 
overdiversion), he would “have a dissatisfied farmer’’ who would not stay with 
him ((15)(A) Tr. 35-36). 
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through sales to other plants, manufacturing plants, or dispose of 
it outside the marketing area. A competitive Class I plant must be 
assured of a sufficient supply to satisfy its needs. These needs 
vary , depending on variances in sales, which, in turn, may depend 
on daily, seasonal, or a larger number of other conditions affecting 
day-to-day sales. A Class I plant’s daily needs for milk also vary 
with its own daily operations, such as the frequency of its 
bottling, etc. In an ideal situation, a Class I pool plant tailors its 
purchases of milk from producers as closely as possible to its 
needs to avoid having to dispose of a surplus. Michaels Dairies 
does not have that problem because of its surplus outlet to the 
affiliated cheese plant. 


Michaels Dairies purchases its supply of milk almost 
exclusively on a regular basis from dairy farmers who are not 
members of any cooperative. To be assured of a full supply of milk 
for its needs, it always has more milk available from these sources 
than it uses in its Class I sales, because these individual farmers 
can have only one outlet for their milk. This outlet either takes the 
full production of a dairy farmer on a continuing basis or runs the 
risk of jeopardizing its supply by having the dairy farmer agree to 
sell his production to someone else. Michaels Dairies is in that 
position. 


When the Maggio Cheese Company purchases surplus pool 
milk from Michaels Dairies its cost is the Order Class II price.’ 
Such milk is either diverted or transferred by Michaels Dairies. 
However, when Maggio Cheese Company purchases milk from 
sources other than that diverted or transferred from Michaels 
Dairies it must pay the prevailing market price for Class II milk. 
This price, usually established by the cooperatives, is the Order 
Class II price plus whatever premiums are associated with such 
milk at the time. It is obvious, therefore, that it is to the best 
economic interests of Maggio Cheese Company that it get its milk 
supply to the greatest extent possible from Michaels Dairies by 
transfers or diversions, thus saving the amount of the premiums. 
It is also obvious that Michaels Dairies can save the amount of 
these premiums by having its own sources of supply direct from 
its own producers and independent of the cooperatives. Having its 
own outlet for all its surplus milk has enabled Michaels Dairies to 


7. The cost of the milk to the common owners of the two firms is the Class II 
price because Michaels pays the producers the blend price and draws the 
difference between the blend and the Class II price from the producer-settlement 
fund. 
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supply sudden, periodic or special surges in Class I demand and at 
the most favorable cost to it. This is a solid competitive 
advantage. 


But even if premiums were not charged by cooperatives for 
Class II milk purchased by the Maggio Cheese Company, it would 
still be to its advantage to procure its milk from its affiliate, 
Michaels, because it would be assured of a supply of milk in times 
of short supply. Petitioner’s President testified at the July 26, 
1971, promulgation hearing (p. 115) that a manufacturing plant in 
Westminster, Maryland, ‘‘probably closed [recently ] due to lack 
of assurance of sufficient supplies in sufficient volume during 
sufficient months in the year * * *.”’ 


To assure its own full supply from non-member sources (i.e., 
from producers who are not cooperative members), as well as to 
assure as large a volume of milk as possible from such sources to 
supply Maggio Cheese Company, Michaels Dairies has built up 
its business relationships with the non-member producers. This is 
good economics. However, from petitioner’s point of view the 
system cannot work to perfection because of the Order 
(§ 1004.12(c)(2)) restrictiqgns on the quantities of milk which it 
may divert to the Maggio Cheese Company during the restricted 
months (September through February). Milk from non-member 
sources may be purchased by Michaels Dairies in quantities, so 
far as it is available, to supply the needs of both its plant and the 
Maggio Cheese Company (restricted only by the necessity to keep 
Michaels Dairies qualified as a pool plant by having 50 percent of 
its receipts in Class I), but the milk from non-member sources 
destined for the Maggio Cheese Company over that allowed by the 
Order to be diverted during the restricted months must be 
physically moved to and received at the Michaels Dairies plant 
and from there moved to the adjacent Maggio Cheese Company, 
i.e., transferred to the Maggio Cheese Company. Transferring 
milk involves additional expenses incident to hauling, pumping, 
additional handling, etc. Consequently, it is to petitioner’s and 
Maggio Cheese Company’s best economic interests, while 
preserving the non-member source of as much of their needs as 
possible, to try to get as much of it diverted during the restricted 
months as possible, rather than having to transfer it to the cheese 
plant. This is admittedly the real objective of petitioner. 


The petitioner argues that it makes no sense whatever for the 
Secretary to force the petitioner to bring milk to its bottling plant, 
and then reload it and move it to its affiliated cheese plant. To the 
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petitioner, this is economic nonsense. 


However, the Secretary must balance the interests of producers 
and consumers against the interests of the petitioner. 
Unfortunately, these interests clash. 


The Secretary has determined that diversion limitations during 
the months of September through February are necessary to 
prevent the association of an excessive supply of milk, or milk 
intended solely for manufacturing purposes, with the pool (see 36 
F.R. 16517, 16518; 35 F.R. 7924, 7932; 32 F.R. 5884-5885). 


As shown in Finding 13, supra, there was no need for diversion 
limitations when the Order provided for an individual handler 
pool. Under an individual handler pool, if a particular handler 
used an excessive amount of milk for manufacturing purposes, the 
blend price to his producers would be unfavorable in comparison 
to that of other handlers, and he would risk losing his producers. 
However, under a marketwide pooling arrangement, where all 
producers receive the same blend price, there is no economic 
‘“‘brake”’ to prevent a particular handler from acquiring an 
excessive amount of milk for manufacturing purposes. In fact, as 
shown above, where a handler has a wholly-owned or an affiliated 
manufacturing plant, there is an economic incentive to have 
sufficient milk associated with the Class I bottling plant to also 
fulfill the needs of the Class II manufacturing plant (see, also, 
(15)(A) Tr. 185). 


The more manufacturing milk that is associated with a milk 
pool, the lower will be the blend price that is received by the 
producers. The Secretary, in determining the level of the Class I 
and Class II prices, must carefully estimate the volumes of milk 
that will be used in the various classes, since it is the blend price 
which is paid to producers. The effectiveness of the whole Order 
mechanism, therefore, depends upon a careful balancing of the 
volumes of milk in Class I and Class II, while at the same time 
preserving a full and adequate supply oi milk for Class I uses 
flowing to the marketing area. 


It is quite obvious that if a marketwide pool has unnecessary 
quantities of manufacturing milk associated with it, the blend 
price will be lower than it would have been in the absence of such 
unnecessary manufacturing milk, and in order to fix a price which 
will encourage producers to produce a sufficient quantity of pure 
and wholesome milk and be in the public interest, the Secretary 
would necessarily have to increase the class prices under the 
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Order. That would, of course, result in higher consumer prices. 


Hence, the Secretary, in taking steps to prevent unnecessary 
manufacturing milk from being associated with the milk pool, is 
not only protecting the interests of producers, but he is also 
protecting the interests of consumers. 


Where there is a clash of interests between the handlers on the 
one side and the producers and consumers on the other, the 
statute provides a clear-cut basis for resolving the clash. Orders 
issued under the Act are ‘‘principally for the economic protection 
of producer and consumer’”’ ( United Statesv. Mills, 315 F.2d 829, 
837 (C.A. 4), certiorari denied, 374 U.S. 832, 375 U.S. 819). The 
Act provides for the issuance of marketing Orders with or without 
handler approval (7 U.S.C. 608c(8) and (9)). In practice, almost 
no handler ever agrees to sign a milk marketing agreement, and 
all of the approximately 60 milk Orders were promulgated after 
the handlers refused to agree to the programs. It is not unusual 
for handlers such as petitioner to be unhappy with a program 
designed to regulate them for the benefit of producers and 
consumers. 


The Secretary is required by the Act to fix such class prices in a 
milk Order as he finds will reflect the relevant economic factors, 
insure a sufficient quantity of pure and wholesome milk, and be in 
the public interest. 7 U.S.C. 608c(18). The diversion limitation 
provisions are incidental and necessary to achieving that 
statutory goal, whether or not they interfere with the economic 
best interests of particular handlers. 


As shown in Finding 13, there is no need to provide for 
diversion limitations during the months of March through August 
because there is little possibility that a handler may take on 
unneeded milk during that period for manufacturing purposes. 
There is ample manufacturing milk available in the market during 
the months of March through August. However, during the 
months of September through February, when milk production is 
generally lowest, there would be an economic incentive for a 
handler with an affiliated manufacturing plant to have extra milk 
associated with his bottling plant solely for the purpose of using it 
for Class II purposes. Or a handler without a manufacturing plant 
might be able to obtain a premium over the Class II price if he had 
extra milk to sell for Class II during the low-production season. 
That is why the diversion limitations are applicable only during 
the months of September through February. By fashioning the 
Order to limit the possibility of diversions to Class II uses during 
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those months, the Secretary not only assures consumers of an 
adequate supply of fluid milk during the low-production season, 
but he also maximizes returns to producers. 


In considering whether the diversion limitation provisions are 
reasonably designed to achieve their purpose of preventing an 
excessive supply of manufacturing milk from becoming associated 
with the market, we must necessarily look at the broad, 
marketwide picture (macroeconomics), rather than an individual 
handler’s circumstances (microeconomics). For example, if 
petitioner drops certain producers because petitioner does not 
need their milk for Class I use, and petitioner cannot divert their 
milk to its affiliated cheese plant because of the diversion 
limitations, those particular producers might be taken on by 
another pool handler or by a pool cooperative, and the new 
handler or cooperative might continuously divert the milk for 
manufacturing purposes. Also, if petitioner transfers milk to its 
affiliated manufacturing plant (instead of diverting it), the milk is 
producer milk pooled under the Order. And there are no limits on 
transferring milk. 


In other words, the diversion limitations do not guarantee that 
unneeded milk will not be associated with the pool solely for 
manufacturing purposes. But they are a great help. It is the 
Secretary’s view, resulting from his widespread experience over 
the years with many milk Orders, and based on evidence at a 
number of promulgation hearings held with respect to petitioner’s 
marketing area, that in the long run the diversion limitation 
provisions are a significant factor in preventing extra milk from 
being associated with the pool solely for manufacturing purposes. 
The diversion limitation provisions make sense in the long run 
considering the entire marketing area even though they may not 
make much sense to the petitioner, which is looking only at its 
individual situation. * 


Petitioner contends that the diversion limitation provisions of 
the Order are illegal because they are discriminatory against non- 
member producers, as opposed to producers who are members of a 
cooperative. Petitioner contends that § 1004.12(c)(2)(i) and (ii) 
makes a substantive distinction between member and non- 


8. If transfers ever become a problem, they can be controlled. But there would 
seem to be no need at present to limit transfers. It would seem that the 
additional expenses incidental to transferring milk are sufficient to prevent 
unneeded milk from being associated with the pool, by means of transferring, 
solely for manufacturing purposes. 
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member producers vis-a-vis their participation in the marketwide 
pooling arrangement of the Order. A careful reading of these 
provisions of the Order in its entirety discloses the salient fact 
that a producer, whether a cooperative member or non-member, 
has no control whatever over whether his milk is diverted or not. 
In fact, he has no control whatever over by whom, or to what 
uses, his milk is put. He simply has control over the selection of 
the handler to whom he sells. He may elect to sell to a handler who 
operates as a pool handler or as a non-pool handler, or he may 
elect to become a member of a cooperative and have it handle all 
his milk, whether pooled or not pooled. It is important to note 
that pooling of milk is controlled solely by the handler’s 
operations to whom he ships. The Order regulates only handlers— 
but for the benefit of producers. It is obvious that an order which 
does not regulate producers cannot by its terms discriminate 
between or among them. Hence, this line of argument by 
petitioner is without merit. 


A second principal contention of petitioner is that § 1004.12(c) 
is illegal because it provides for unequal treatment of handlers, 
with respect to milk which may be diverted during the restricted 
months September through February, depending solely on 


whether or not the producers from whom milk is received are or 
are not members of a cooperative. This contention of unequal 
treatment is without foundation. 


A careful reading of § 1004.12(c)(2) discloses that both the 10- 
day diversion limitation and the 25 percent diversion limitation 
are equally applicable to handlers of member or non-member milk 
alike. Whether a handler diverts under the 10-day or the 25 
percent provision is solely his election. An alternative to the 10- 
day diversion limitation is that provided a handler handling 
member milk in § 1004.12(c)(2)(i), and the identical alternative is 
provided a _ handler handling non-member’ milk in 
§ 1004.12(c)(2)(ii). This is the 25 percent diversion limitation. 


There is no difference whatever between the volume of milk 
which may be diverted by any handler to a non-pool plant under 
the alternative methods. Milk from both member and non- 
member sources may not be diverted to non-pool plants in excess 
of 25 percent, or in excess of 10 days’ production. 


It is the practice of the Market Administrator to assume that a 
handler of member or non-member milk is operating under the 25 
percent diversion limitation each month unless he exceeds the 25 
percent limit. If he exceeds the 25 percent limit, then the Market 
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Administrator determines whether the diversions in excess of 25 
percent can, nonetheless, be justified under the 10-day limitation. 
Ideally, in a 30-day month, the 10-day limitation would allow for 
33 1/3 % diversion, in a 31-day month, 32 1/4 % diversion, and in 
a 28-day month, 35 7/10 % diversion. 


Cooperatives usually divert under a different provision than 
does petitioner and to a certain extent the volumes of diversion 
may be different. Cooperatives find it easier to use the 25 percent 
limitation and petitioner uses the 10-day limitation. However, 
this is not the result of unequal provisions of the Order, but is the 
result of a deliberate choice by the handlers. Each handler chooses 
the method of diversion which best suits his purpose. Each 
handler may choose either method of diversion. 


Petitioner contends that it can actually divert on only 8 of the 
allowable 10 days due to operational factors which have been 
previously discussed. However, even if it were necessary to 
equate the diversion limitations, one with the other, it still is clear 
that petitioner diverts more than 25 percent. Even though 
petitioner contends it must voluntarily limit itself to 8 days’ 
diversion, instead of 10, admittedly, petitioner uses the days of 
diversion limitation rather than the 25 percent limitation because 


petitioner can divert more milk under the days of diversion 
limitation than under the percentage limitation. Thus, the facts 
do not support petitioner’s contention that it is treated unequally 
or unfairly by the Order provisions. 


Petitioner contends that, in practice, the 25 percent limitation 
is used by cooperatives in a manner which allows them to deliver 
directly from member farms to processing plants a percentage of 
milk far in excess of 25 percent. This results, petitioner contends, 
from the provisions of the Order (§§ 104.7(c) and (d); 
1004.12(c)(2)) which allow handlers to divert milk directly to 
“reserve” processing plants. This does not count against the 
diversion limitations (either as to cooperatives or proprietary 
handlers) because reserve processing plants are pool plants. The 
diversion limitations apply only to direct deliveries to non-pool 
plants. Petitioner gives the following illustration: 


Cooperative deliveries (illustration) 
(1) 1,000,000 lbs. to all pool plants. 
(2) 200,000 lbs. to reserve plant(s). 
(3) 250,000 lbs. divertable [25% of (1)] to non-pool. 
(4) 450,000 lbs. may be processed by direct delivery [(2) plus (3) ]. 
(5) 45 % member milk may be processed by direct delivery [(4) % of (1) ]. 





MICHAELS DAIRIES, INC. 1713 
Cite as 33 A.D. 1663 


In the foregoing example, petitioner complains that the 
cooperative’s diversions to reserve processing plants not only 
directly increased the amount of its milk that could be delivered 
directly from the farms to processing plants but, in addition, it 
indirectly increased the amount of milk that the cooperative could 
divert to non-poolplants. That is, because the cooperative in the 
example above delivered 200,000 pounds of milk to reserve 
processing plants, its total volume to which the 25 percent limit 
would be applied is 1,000,000 pounds instead of 800,000 pounds. 
Applying the 25 percent limit to 1,000,000 pounds allows 250,000 
pounds to be diverted to non-pool plants, whereas if the 
cooperative’s total volume had not been increased by 200,000 
pounds delivered to reserve processing plants, it could have 
diverted only 200,000 pounds to non-pool plants (25% of 
800,000). Adding the 200,000 pounds of milk delivered directly to 
reserve processing plants (which are pool plants) to the 250,000 
pounds of milk diverted to non-pool plants results in the foregoing 
example in 450,000 pounds, or 45 % of the cooperative’s total 
receipts, diverted for manufacturing purposes. 


There are several answers to this argument. First, there is 
nothing in the (15)(A) record or the July 26, 1971, promulgation 
hearing record to show whether, in fact, any cooperative operates 
in a manner so that it diverts directly to non-pool processing 
plants a greater percentage of its pool milk than petitioner diverts 
to its affiliated non-pool cheese plant within the Order’s 10-day 
limitation. Petitioner’s argument is, thus, hypothetical and 
speculative. Only diversions to non-pool plants are in issue 
because both petitioner and the cooperatives are free to divert 
milk in excess of the 10 days or 25 % to reserve processing plants. 


Second, assuming that the cooperatives are, in fact, diverting 
milk to reserve processing plants to the extent set forth in the 
hypothetical illustration so that their total volume (to which the 
25 percent is applied) is increased as shown in the example, there 
is nothing in the Order to prevent petitioner from doing the same 
thing. Reserve processing plants are owned by proprietary 
handlers (similarly situated to petitioner) as well as by 
cooperatives. They buy milk from cooperatives and from 
proprietary handlers such as petitioner. Hence, if this is a 
‘“loophole”’ in the Order’s diversion limitation provisions, the 
Order does not limit the “loophole” to cooperatives. Petitioner is 
legally free to avail itself of the ‘‘loophole.”’ 


Third, the petitioner’s argument as to discrimination is, in 
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actuality, an oblique challenge to the Order’s reserve processing 
plant provisions. Reserve processing plants are pool plants. Milk 
diverted directly from the farms to a reserve processing plant 
which manufactures it into cheese does not count against the 10- 
day or the 25 percent diversion limitations. But the Maggio 
Cheese Company’s plant is not a reserve processing plant and it is 
not a pool plant. Hence, milk diverted directly from the farms to 
the Maggio Cheese Company does count against the petitioner’s 
diversion limitations. If the Maggio Cheese Company’s plant were 
qualified as a reserve pool plant, then the direct deliveries to it by 
petitioner would not count against petitioner’s diversion 
limitations. 


Petitioner has not addressed itself to the need, justification for, 
or the legality of the reserve processing plant provisions of the 
Order. Indeed, the petitioner expressly states that it is not 
challenging the reserve processing plant provisions. Hence, this 
argument, which necessarily encompasses an oblique attack on 
the reserve processing plant provisions, must fall. ° 


For the foregoing reasons, there is no merit to petitioner’s 
argument that the diversion limitations discriminate in favor of 
cooperatives. But even if they did permit cooperatives to divert 


more milk than petitioner, they would not necessarily be invalid. 
The Act recognizes the unique role played by cooperatives in 
handling the milk surplus problem. The distinction between 
cooperatives and other handlers was recognized in United States 
v. Rock Royal Co-op, 307 U.S. 533, 562-564, a case under the 
same statute involved in the present case, as follows (footnotes 
omitted): 


Different treatment has been accorded marketing cooperatives by state 
and federal legislation alike. Indeed the Secretary is charged by this Act to 
“accord such recognition and encouragement to producer-owned and 


9. The economic reasons for the reserve processing plant provisions are set forth 
in the Assistant Secretary’s decision in 1970 as to the merging of the various 
Orders into Order 4 (see Finding 14, supra). Additional explanations of the 
reserve processing plant provisions applicable to the various Orders merged into 
Order 4 appear, e.g., in 32 F.R. 12444, 12446-12447; 27 F.R. 3455, 3456-3457; 24 
F.R. 9441, 9444-9445; 24 F.R. 3630, 3634-3636. The reserve processing plant 
provisions are also discussed in a recent recommended decision published 
October 24, 1974 (39 F.R. 37926, 37935-37937). In Bailey Farm Dairy Co. v. 
Anderson, 157 F.2d 87, 92-97 (C.A. 8), certiorari denied, 329 U.S. 788, the Court 
recognized that the Secretary can distinguish between milk regarded as 
‘producer’ milk and milk not “producer’’ milk. Similarly, the Secretary can 
distinguish between reserve processing plants and non-pool plants. But in any 
event, the validity of the reserve processing plant provisions is not at issue here. 
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producer-controlled cooperative associations as will be in harmony with 
the policy toward cooperative associations set forth in existing Acts of 
Congress, and as will tend to promote efficient methods of marketing and 
distribution.’’ [7 U.S.C. 610(b)(1) ]. These agricultural cooperatives are the 
means by which farmers and stockmen enter into the processing and 
distribution of their crops and livestock. The distinctions between such 
cooperatives and business organizations have repeatedly been held to 
justify different treatment. 


** * 


The producer cooperative seeks to return to its members the largest 
possible portion of the dollar necessarily spent by the consumer for the 
product with deductions only for modest distribution costs, without profit 
to the membership cooperative and with limited profit to the stock 
cooperative. It is organized by producers for their mutual benefit. For that 
reason, it may be assumed that it will seek to distribute the largest 
amounts to its patrons. 


The Rock Royal case, just referred to, recognizes that a 
cooperative association has a function quite different from that of 
a proprietary handler. The cooperative is vitally concerned with 
the maintenance of maximum blend prices to producers — the 
very essence of the milk marketing Order program; whereas a 
proprietary handler is accountable under the Order strictly in 
terms of class prices and has no direct interest whatsoever in the 
blend price. 


The favored position of cooperatives under the Act was also 
recognized in United Statesv. Millis, 315 F.2d 829, 837 (C.A. 4), 
certiorari denied, 374 U.S. 832, 375 U.S. 819, as follows: 


It must be recalled that the Order is principally for the economic 
protection of producer and consumer, that the Co-op is actually its 
farmers, and that, so long as another handler is not unjustly treated, the 
Order may be drawn to enhance the position of the producer. ‘‘If the Act 
and Order are otherwise valid, the fact that their effect would be to give 
cooperatives a monopoly of the market’ is not objectionable. United 
States v. Rock Royal Co-op, supra, 307 U.S. 533, at 560, 59 S. Ct. 993, at 
1006-1007, 83 L. Ed. 1446. 


Accordingly, even if, in practice, cooperatives were favored by 
the reserve processing plant provisions so that they could divert 
more milk to processing plants than proprietary handlers such as 
petitioner, such favored treatment would not be illegal per se. The 
underlying facts showing the reasons and basis for the difference 
in treatment would have to be examined to determine whether 
such difference was arbitrary or capricious. As shown above, the 
petitioner has not requested official notice to be taken of the 
appropriate hearing records relating to the reserve processing 
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plant provisions. Hence, it must be assumed that they are 
adequately supported by evidence demonstrating the 
reasonableness of the provisions. See Borden’s Co. v. Baldwin, 
293 U.S. 194, 209; Pacific States Co. v. White, 296 U.S. 176, 185; 
United States v. Rock Royal Co-op., 307 U.S. 533, 567-568; 
Thompsonv. Consolidated Gas Co., 300 U.S. 55, 69. 


The petitioner argues that the diversion limitation provisions 
violate § 8(c)(5)(A) of the Act (7 U.S.C. 608c(5)(A)). However, 
that provision of the Act relates to the uniformity of class prices 
as to all handlers. It has nothing whatever to do with the facts in 
issue in this proceeding. Under the Order, all handlers pay the 
identical price for Class I milk and all handlers pay the identical 
price for Class II milk. That is all that § 8(c)(5)(A) of the Act 
requires. The petitioner’s argument, in this respect, is merely a 
restatement of its argument as to cooperative discrimination. It 
fails because § 8(c)(5)(A) of the Act has nothing to do with 
discrimination as to diversion limitations and, also, because as 
shown above there is no basis to petitioner’s discrimination 
argument. 


The petitioner also argues (Brief, p. 30): 


The 10-day limitation is in violation of Sec. 608c(7)(D) of the Act of 
1937, since it is inconsistent with Sec. 1004.7(a) of Order No. 4 (50 % 
clause). By imposing the penalties here imposed upon diversion in excess 
of 33-1/3 % of receipts, the volume of receipts (as therein defined) cannot 
reach the authorized minimum of 50% except with the discriminatory 
consequences established. The authority to handle ‘‘not less’’ than 50 % 
Class I for qualification in Sec. 1007.7(a) becomes ‘‘not less’’ than 66- 
2/3 %, at least with respect to petitioner and other handlers of non-member 
milk. The two provisions are inconsistent, at least with respect to non- 
member milk. 


This argument by the petitioner is based on a misreading of the 
statute and on a misunderstanding of the purpose of the relevant 
Order provisions. 


Section 8c(7)(D) of the Act (7 U.S.C. 608c(7)(D)) provides that 
an Order shall contain terms and conditions— 


(D) Incidental to, and not inconsistent with, the terms and conditions 
specified in subsections (5) to (7) of this section [i.e., 7 U.S.C. 608c(5), (6) 
and (7) ] and necessary to effectuate the other provisions of such order. 


Under that statutory section, the terms and conditions of the 
Order are not to be inconsistent with the terms and conditions of 
the Act set forth in 7 U.S.C. 608c(5), (6) and (7). The 





AGRICULTURAL MARKETING AGREEMENT ACT, 1937 1717 
Cite as 33 A.D. 1663 


inconsistency prescribed here is not inconsistency between two 
Order provisions— but inconsistency between Order provisions 
and the Act. Hence, although provisions of an Order inconsistent 
with other provisions of the same Order would be unwise and 
anomalous, such inconsistency would not be prescribed by 
§ 8c(7)(D) of the Act. 


Moreover, there is no basis for the petitioner’s argument that 
the diversion limitation provisions are inconsistent with the 
provisions of the Order which provide that a handler, such as 
petitioner, must utilize at least 50 % of its receipts in Class I in 
order to remain a pool handler. The 50 % provision has the same 
general purpose as the diversion limitation provisions— that is, to 
prevent unnecessary manufacturing milk from being associated 
with the pool (see Finding 14, supra). As stated by the Assistant 
Secretary (35 F.R. 7924, 7927): 


It is essential to the operation of a market pool that minimum plant 
performance requirements be established to distinguish between those 
plants substantially associated with the fluid market and those which do 
not serve the market in a way, or to a degree, that warrants their sharing 
(by being included in the market pool) in the market utilization of Class I 
milk. Such standards also facilitate an equitable application of regulation 
on handlers who have only a minor preportion of their distribution in the 
regulated market. 


The several plant definitions included in the order prescribe the 
minimum performance standards for pooling and categorize plants which 
do not meet these standards. Any plant, wherever located, may become a 
pool plant by meeting the prescribed market performance standards. The 
dairy farmers regularly delivering thereto will be accorded producer status 
and share in the distribution of proceeds from the milk sales of all handlers. 


A plant which meets the requirements of § 1004.7(a) of the 
Order, i.e., a plant which has 50 % of its receipts used as Class I 
milk (and at least 10% of its receipts disposed of as route 
disposition in the marketing area), is sufficiently associated with 
the fluid market to share in the market pool and have its 
producers receive the blend price. However, it does not follow that 
the Secretary should permit such a plant which has a Class I use 
in excess of 50 % to divert up to 50% of its milk to a non-pool 
plant for Class II use. The Secretary must still impose strict 
diversion limitations to guard against excessive supplies of 
manufacturing milk from becoming associated with the pool. 


In short, the diversion limitation provisions are not 
inconsistent with § 8c(7)(D) of the Act. They are authorized by 
§ 8c(7)(D). That is, they are incidental to the classification, 
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pricing and pooling provisions promulgated pursuant to 
§ 8c(5)(A)-(C) of the Act, and necessary to effectuate such classi- 
fication, pricing and pooling provisions. Without the diversion 
limitations, additional and unnecessary manufacturing milk 
might be associated with the pool, lowering the blend price and, 
ultimately, resulting in higher class prices and higher consumer 
prices. Certainly, that would not be in the ‘‘public interest’ (7 
U.S.C. 608c(18)). 


Assuming, for the sake of argument, that the 10-day diversion 
limitation provisions were not authorized by the Act, it would not 
follow, as petitioner apparently believes, that the Secretary would 
have to promulgate a 15-day diversion limitation. It would more 
logically follow that no diversions would be permitted. That 
would be the last thing desired by petitioner. However, the 10-day 
diversion limitation is plainly authorized by § 8c(7)(D) of the Act. 


III. The Secretary’s Decision Not to Adopt a Proposed 
Amendment Need Not Be Supported By Any Evidence and is Not 
Reviewable. 


The petitioner argues that the decision of the Assistant 
Secretary, published August 21, 1971 (36 F.R. 16517; see Finding 
15, supra), not to amend the Order by increasing the 10-day 
diversion limit to 15 days, is not supported by substantial 
evidence on the record as a whole of the hearing held on July 26, 
1971. As shown in the next section of this decision, I agree with 
the Administrative Law Judge’s conclusion that substantial 
evidence on the record as a whole of the hearing held July 26, 
1971, supports the Assistant Secretary’s decision not to change 
the 10-day diversion limit. But it is of the utmost importance in 
the administration of this complex regulatory program to 
recognize that the Secretary’s decision not to adopt a proposed 
amendment to an Order would not be invalid even if most, or all, 
of the evidence in the hearing record relating to the proposed 
amendment supported the issuance of such amendment. 


As shown in Findings 13 and 14, supra, the 10-day diversion 
limit applicable to the petitioner became effective June 1, 1967. 
The 10-day diversion limit continued in effect in the merged Order 
4, effective August 1, 1970. Public hearings were held preceding 
the June 1, 1967, Order and the August 1, 1970, Order. Hence, if 
the records of either of those hearings adequately support the 10- 
day diversion limit, the statutory requirement that the provisions 
of an Order be based ‘‘upon the evidence introduced at such 
hearing” (7 U.S.C. 608c(4)) has been complied with. It is not 
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necessary that any evidence in a later hearing considering a 
proposal to change the diversion limit support the Secretary’s 
refusal to change the 10-day diversion limit. This important 
principle was set forth at length in Jn re Abbotts Dairies, 32 
Agriculture Decisions 318, 380-387, appeal pending. The 
following discussion of this principle is, in the main, taken 
verbatim from the Abbotts decision. 


The issuance and amendment of Federal milk marketing orders 
is governed by the Agricultural Marketing Agreement Act (7 
U.S.C. 601 et seq.). The Act provides for notice and hearing upon 
proposed orders which the Secretary ‘‘has reason to believe’”’ will 
tend to effectuate the declared policy of the Act (7 U.S.C. 
608c(3)). After such notice and opportunity for hearing the 
Secretary (7 U.S.C. 608c(4))— 


shall issue an order if he finds, and sets forth in such order, upon the 
evidence introduced at such hearing (in addition to such other findings as 
may be specifically required by this section) that the issuance of such order 
and all of the terms and conditions thereof will tend to effectuate the 
declared policy of this chapterwith respect to such commodity. (Emphasis 
added) 

This language cannot be construed to read that the Secretary, 

after such notice and opportunity for hearing— 


shall issue an order if he finds that the evidence introduced at such hearing 
supports such order. 


The provisions of the Act applicable to the issuance of orders 
are made equally applicable to the issuance of amendments to 
orders (7 U.S.C. 608c(17)). Thus before an order can be amended, 
the Secretary must make a discretionary finding that the 
amendment will ‘tend to effectuate the declared policy’ of the 
Act (7 U.S.C. 608c(4)). When such a discretionary finding is 
made, it must be based ‘‘upon the evidence’’ introduced at the 
hearing. Fairmont Foods Company v. Hardin, 442 F.2d 762, 767 
(C.A. D.C.). But nothing in the Act requires that evidence 
support the Secretary’s refusal to adopt a proposal. 


The Secretary is required by 7 U.S.C. 608c(4) to issue an order 
if he finds upon the hearing record evidence that the issuance of 
the order will tend to effectuate the policy of the Act. Since the 
thrust of the statutory requirement that the decision be based 
upon record evidence applies only to instances when the Secretary 
takes the affirmative action of issuing an order or amendment, the 
statute does not, by its terms, impose any requirement that the 





1720 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 33 A.D. 1663 


Secretary’s decision not to act—i.e., not to adopt a proposed 
amendment—be supported by the hearing evidence. 


If the Secretary, in his discretion, relying upon the record and 
his total knowledge and expertise, cannot find that the proposed 
amendment will tend to effectuate the policy of the Act, then he is 
not required to issue the amendment regardless of what evidence 
was presented at the hearing. This same contention has been 
raised in the past before the Judicial Officer. See In re Pestel Milk 
Co.,6 Agriculture Decisions 85, 110-11 (1947), affirmed sub nom. 
Charles W. Allen v. Brannan, May 25, 1950 (S.D. Ohio); In re 
Belle-Vernon Milk Co., 13 Agriculture Decisions 447, 481-482 
(1954). As the Judiciai Officer held in both cases (13 Agriculture 
Decisions at 482; 6 Agriculture Decisions at 111): 

While it is true that the finding of the Secretary as to the effectuation of 

the policy of the act must be on the basis of the evidence introduced at the 

hearing, there is no compulsion that the Secretary find that a proposal 


made, even though supported by evidence, will tend to effectuate the 
statutory policy.'° 


The purpose of the legislative-type hearings held upon proposed 
amendments is not to determine in a trial-like fashion which side 
of an issue has the greatest weight of evidence in its favor. There 
is no requirement that a proposal be adopted as an amendiuent 
merely because its proponents produce the greater weight of 
evidence at a hearing. ‘‘The Government is not aligned against 
the handlers or any group in an adversary contest.’’ In re Crystal 
Lake Dairy Co.,8 Agriculture Decisions 1, 4-5 (1949). 


Rather, the purpose of the hearing is to allow interested parties 
to present their views and evidence in order to ‘‘educate’’ the 
Secretary as to the issues involved. 


The hearing process required by the Act was described in 
United States v. Wrightwood Dairy Co., 127 F.2d 907, 910 (C.A. 
cf Ts 


10. This has been the settled and contemporaneous administrative construction 
of the Act (see also, Sellers, Administrative Procedure and Practice in the 
Department of Agriculture under the Agricultural Marketing Agreement Act of 
1937 (U.S.D.A., 1939), pp. 27-35), which is entitled to great weight. United 
Statesv. Leslie Salt Co., 350 U.S. 383, 396; Corn Products Co. v. Commissioner, 
350 U.S. 46, 53; Mazerv. Stein, 347 U.S. 201, 213; Norwegian Nitrogen Co. v. 
United States, 288 U.S. 294, 315; Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 
320 (C.A. 3), certiorari denied, 394 U.S. 929; Ideal Farms, Inc. v. Benson, 288 
F.2d 608 (C.A. 3); Queensboro Farms Products, Inc. v. Wickard, 137 F.2d 969, 
980 (C.A. 2); 1 Davis, Administrative Law Treatise(1958), § 5.06. 
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The object of such a hearing funder the Agricultural Marketing 
Agreement Act] is not only to afford the individuals the opportunity of 
airing their objections to the proposed scheme of things, but is also to give 
the administrators the chance of obtaining information which might have 
been overlooked or otherwise not available to them. 


The realities of the situation are clear. In the case of many proposed 
agreements, hundreds of people may be present at a hearing and every 
individual would be equally desirous of insuring the maximum protection 
to his own interests. If the equivalent of court proceedings were granted to 
each person, or even to groups, the hearing would be unwieldy and not 
susceptible to a satisfactory conclusion. Obviously, a more workable 
balance must be struck between administrative efficiency and the 
protection of individual rights. 


In determining not to issue a proposed amendment, the 
Secretary is purely at his own discretion and can rely upon his 
own expertise and knowledge, upon evidence from other hearings, 
or indeed upon no evidence at all. A contrary rule could be 
possible only if the hearing process upon all amendment proposals 
met the ideal in which all the sides of an issue were thoroughly and 
competently presented, and the faults of unsound proposals 
clearly shown. In reality, those who oppc_e a proposal often may 
not appear at the hearing to do so; or if they appear, their 
opposition might not be adequately presented. Furthermore, it is 


not unusual for witnesses at such hearings, which are often multi- 
issue, to merely speak fora proposal they favor rather than also 
evaluating and stating their positions on other proposals. 


Moreover, even at an “‘ideal’”’ hearing where all sides of the issue 
were presented by the witnesses, if the Secretary were required to 
adopt every proposal supported by the evidence, this would 
drastically curtail or eliminate the value of the Department’s 
expertise derived from thousands of hearings. The witnesses at 
the hearing, rather than the Secretary, would actually determine 
whether an order or an amendment should be adopted to 
effectuate the Congressional policy. This could easily lead to the 
disruption of the Federal regulatory program through the 
adoption of unsound proposals. 


To avoid such a result, the Department might be reluctant to 
hold as many hearings as are now held; and it might be forced to 
present substantial evidence in many hearings in opposition to the 
industry’s proposal so that there would be substantial evidence 
either way in case the Secretary decided not to adopt the proposal. 
This would make a farce of the hearing process, and would 
prevent it from being an important educational tool for the 
Secretary. None of this is either desirable or required by the 
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Agricultural Marketing Agreement Act (7 U.S.C. 608c(3) and 
(4)). 


In addition, if the Congress had required the Secretary to issue 
an amendment to an Order merely because private individuals 
submitted unchallenged evidence at a hearing which supported 
such an amendment, that would have been an unconstitutional 
delegation of legislative power to private individuals. See Crain v. 
First National Bank of Oregon, Portland, 324 F.2d 532, 537 (C.A. 
9); United Citizens Party v. South Carolina State Elec. Com’n., 
319 F. Supp. 784, 787-789 (3-Judge Court, D.S. Car.); 16 Corpus 
Juris Secundum, “Constitutional Law,”’ § 137a; 16 Am. Jur. 2d, 
‘“‘Constitutional Law,’’ § 249. 


In short, nothing in the Act compels the Secretary to amend an 
Order even if all of the evidence adduced at a hearing supports the 
amendment. And nothing in the Act supports the view that there 
is any review of the Secretary’s discretionary determination not to 
amend an Order. 


Furthermore, the purely discretionary decision by the Secretary 
not to issue a proposed amendment is not made reviewable by 
section 10 of the Administrative Procedure Act. Section 10 
provides that administrati. e action is subject to judicial review 
“except to the extent that * * * agency action is committed to 
agency discretion by law’’ (5 U.S.C. 701). To the extent a 
determination is committed by law to agency discretion, it is not 
reviewable under section 10 of the Administrative Procedure Act. 
Chernock v. Gardner, 360 F.2d 257, 259 (C.A. 3). Hence some 
agency action under a statute may be reviewable and other action 
under the same statute committed to agency discretion is 
nonreviewable. “Judicial review under a statute authorizing 
agency action is not precluded because some of that action may be 
‘committed to agency discretion by law.’ 5 U.S.C. § 701(a)(2). 
Rather, judicial review is precluded only to the extent that such 
discretion exists.’’ Jonesv. Freeman, 400 F.2d 383, 390 (C.A. 8). 
Under the Administrative Procedure Act, the question is not 
simply whether the statute commits action to agency discretion, 
but to what extent. Davis, ‘‘Unreviewable Administrative 
Action,’’ 15 F.R.D. 411, 428. 


The determination not to issue a proposed amendment is purely 
discretionary. In United Statesv. Bush & Co., 310 U.S. 371, 380, 
the Court held:"' 


11. See, also, Switchmen's Union v. Board, 320 U.S. 297, 303: Fahey v. 
O'Melveny & Myers, 200 F.2d 420, 477 (C.A. 9). 





MICHAELS DAIRIES, INC. 1723 
Cite as 33 A.D. 1663 


It has long been held that where Congress has authorized a public officer to 
take some specified legislative action when in his judgment that action is 
necessary or appropriate to carry out the policy of Congress, the judgment 
of the officer as to the existence of the facts calling for that action is not 
subject to review. Martinv. Mott, 12 Wheat. 19; Monongahela Bridge Co. 
v. United States, 216 U.S. 177; Dakota Central Telephone Co. v. South 
Dakota, 250 U.S. 163; United States v. Chemical Foundation, Inc., 272 
U.S. 1. As stated by Mr. Justice Story in Martin v. Mott, supra, pp. 31- 
32: ‘‘Whenever a statute gives a discretionary power to any person, to be 
exercised by him upon his own opinion of certain facts, it is a sound rule of 
construction, that the statute constitutes him the sole and exclusive judge 
of the existence of those facts.”’ 


Similarly, in Louisiana v. McAdoo, 234 U.S. 627, 633, the 
Court held: 


There is a class of cases which hold that if a public officer be required by 
law to do a particular thing, not involving the exercise of either judgment 
or discretion, he may be required to do that thing upon application of one 
having a distinct legal interest in the doing of the act. Such an act would be 
ministerial only. But if the matter in respect to which the action of the 
official is sought, is one in which the exercise of either judgment or 
discretion is required, the courts will refuse to substitute their judgment or 
discretion for that of the official entrusted by law with its execution. 
Interference in such a case would be to interfere with the ordinary 
functions of government. 


The rule of noninterference with administrative discretion was 
again stated in Work v. Rives, 267 U.S. 175, 177, where it was 
held that courts may not— 


compel or control a duty in the discharge of which by law * * * [the 
Secretary] is given discretion. The duty may be discretionary within 
limits. He can not transgress those limits, and if he does so, he may be 
controlled by injunction or mandamus to keep within them. 


It is a well established maxim that a court can compel 
administrative action, by mandamus or mandatory injunction, 
only when that action is ministerial. As the Court held in United 
Statesv. Wilbur, 283 U.S. 414, 420, mandamus will issue— 


only where the duty to be performed is ministerial and the obligation to act 
peremptory, and plainly defined. The law must not only authorize the 
demanded action, but require it; the duty must be clear and indisputable. 


If the action is made discretionary within limits—as where the 
Secretary has discretion to find that an amendment he issues will 
tend to effectuate the policy of the Act, but only upon the hearing 
evidence—then he may be compelled to stay within that 
limitation. Work v. Rives, 267 U.S. 175, 177. But courts have no 
authority to compel or perform themselves the exercise of a purely 
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discretionary determination. Danville Tobacco Association v. 
Freeman, 275 F. Supp. 350, 351 (W.D. Va.); Watkins Motor 
Lines, Inc. v. United States, 243 F. Supp. 436, 438, fn. 4 (D. 
Neb.). 


In view of the tremendous complexities of the “milk problem,”’ 
Congress wisely left the decision not to adopt a proposed 
amendment solely to the discretion of the Secretary, rather than 
to control by the witnesses at a public hearing or review by the 
courts. The Secretary’s task here ‘‘is a delegated role of 
administrative ‘legislation’ in a field of bewildering complexity, 
bitterly divergent partisan interest, and inevitably large 
discretion confided to the expertise over which a cabinet officer 
presides and on which he must rest his judgments.’’ Foster v. 
Freeman, 271 F. Supp. 33, 39 (S.D. N.Y.). 


Judge Frank’s description of the problem of milk regulation in 
Queensboro Farms Products v. Wickard, 137 F.2d 969, 974-975 
(C.A. 2), is often quoted: 


Experience before and since the passage of that legislation has disclosed 
that the “milk problem” is exquisitely complicated. The city-dweller or 
poet who regards the cow as a symbol of bucolic serenity is indeed naive. 
From the udders of that placid animal flows a bland liquid indispensable to 
human health but often provoking as much human strife and nastiness as 
strong alcoholic beverages. 


** * 


The milk problem is so vast that fully to comprehend it would require an 
almost universal knowledge ranging from geology, biology, chemistry and 
medicine to the niceties of the legislative, judicial and administrative 
processes of government. It affects an industry immense in scope, for 
dairying is said to be the largest single branch of agriculture in this 
country with the exception of that of raising livestock for slaughter, the 
annual money value of dairy products running to billions of dollars. 


Many other cases recognize the great complexity of the Federal 
milk regulatory program, e.g.: 


It is now no secret that governmental regulation of the distribution of milk 
is complex and mystifying. * * * For the question of classification for the 
purpose of payment of the milk product here in issue, at first blush 
apparently simple, has baffled even the experts and the trade for several 
years.'? 


[The milk order is a regulatory system] the complexities of which are 
immediately apparent. ' ° 


12. Crowley’s Milk Co. v. Brannan, 198 F.2d 861, 862 (C.A. 2). 


13. Ogden Dairy Co. v. Wickard, 157 F.2d 445, 447 (C.A. 7), certiorari denied, 
330 U.S. 827. 
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[Milk is a] very complicated area of federal regulation. ' ‘ 


The order is complicated and detailed; certainly it appears more likely to 
achieve fairness in the greater number of cases than any we can think of or 
suggest.'® 


Judge Learned Hand admitted to being ‘stunned and 
confounded”’ by the milk regulatory program, which he described 
as an undertaking of ‘‘monstrous difficulty’’ in Dairymen’s 
League Cooperative Ass’n. v. Brannan, 173 F.2d 57, 65, 66 (C.A. 
2), certiorari denied, 338 U.S. 825, as follows: 


We are indeed aware how great an advantage familiarity with the multi- 
farious ramifications of such a subject as milk regulation gives to 
administrators, and how much less favored are we who must plunge into it 
unequipped. Nevertheless, we should have to endow them with almost 
supernatural powers, if they were not, like ourselves, at the outset stunned 
and confounded by the fantastic proliferation which emerges, when one 
attempts to find a path through such verbal mazes. 


** * 


The regulation of an industry such as this—indeed of any modern 
industry —is an undertaking of monstrous difficulty; it yet remains to be 
seen whether success is within the compass of human abilities. Those 
charged with such duties must proceed as best they can, correcting their 
initial blunders, as experience teaches; some ineptitudes and some 
injustices are inevitable at the start; they are the price of the undertaking 
as a whole. 


As in the case of Kendlerv. Wirtz, 388 F.2d 381, 383 (C.A. 3), 
we ‘‘are concerned here with a type of determination that ‘does not 
present questions of an essentially legal nature in the sense that 
legal education and lawyers’ learning afford peculiar competence 
for their adjustment’.’’ '® 


The Secretary’s determination not to issue a proposed 
amendment fits quite aptly with what the Court said in Panama 
Canal Co. v. Grace Line, Inc., 356 U.S. 309, 317-18: 


These are matters on which experts may disagree; they involve nice issues 
of judgment and choice * * * which require the exercise of informed dis- 
cretion. * * * The case is, therefore, quite unlike the situation where a 
statute creates a duty to act and an equity court is asked to compel the 
agency to take the prescribed action. * * * We put the matter that way 


14. United States v. Lehigh Valley Cooperative Farmers, 183 F. Supp. 80, 89 
(E.D. Pa.), reversed on other grounds, 287 F.2d 726 (C.A. 3). 

15. Waddington Milk Co.v. Wickard, 140 F.2d 97, 102 (C.A. 2). 

16. The Court was quoting from Mr. Justice Frankfurter’s concurring opinion in 
Driscoll v. Edison Co., 307 U.S. 104, 122. 





1726 AGRICULTURAL MARKETING GREEMENT ACT, 1937 
Cite as 33 A.D. 1663 


since the relief sought in this action is to compel petitioner to fix new tolls. 
The principle at stake is no different than if mandamus were sought—a 
remedy long restricted, * * * in the main, to situations where ministerial 
duties of a nondiscretionary nature are involved. 


Thus, the Secretary’s determination not to adopt the proposed 
amendment to change the 10-day diversion limit to 15 days was a 
discretionary one not subject to judicial control. '’ The Secretary 
need not premise such a determination upon evidence in the 
hearing record as he must when he issues a proposed amendment; 
and thus he may rely exclusively upon extra-record material— 
including his own expertise and the records and determinations 
made in prior proceedings. As explained ab ‘e, this result is not 
only authorized by statute and case law, bit is also logically 
necessary to the maintenance of the stability and integrity of the 
Federal order program. 


In any event, however, as shown in the next section of this 
decision, substantial evidence in the July 26, 1971, hearing record 
(discussed in Finding 15, supra) supports the Assistant 
Secretary’s decision published August 21, 1971, not to change the 
10-day diversion limit to 15 days. 


IV. Substantial Evidence in the July 26, 1971, Hearing Record 


Supports the Decision Not to Change the 10-Day Diversion Limit 
to 15 Days. 


There are several important legal principles relevant to a 
consideration of the evidentiary issue in this case. 


First, there is no requirement that the evidence demonstrate 
that the contested Order provisions fit the precise needs of 
petitioner. '* As stated in United States v. Mills, 315 F.2d 828, 
838 (C.A. 4), certiorari denied, 374 U.S. 832, 375 U.S. 819: 


After all, the Secretary must look at the area with a wide and 
comprehensive perspective. He has before him the entire output of milk in 
the area, and he must search for the best ways and means for its 
disposition. Aware of the annual consumption and distribution of fluid 


17. This position is not based on the discredited ‘‘negative order doctrine’ (see 
Rochester Tel. Corp. v. United States, 307 U.S. 125, 143), but on the statutory 
provisions evincing the Congressional intent to commit unreviewable discretion 
to the Secretary as to what matters should not be included in an Order or in an 
amendment to an Order. See, also, Davis, Administrative Law Treatise (1958 
and 1970 Supp.), §§ 28.16, 28.17. 

18. To the extent petitioner’s needs are relevant, the Secretary is concerned only 
with the economic consequences to petitioner in its capacity as a fully regulated 
handler under Order 4. The economic consequences to petitioner’s affiliated, non- 
regulated cheese plant are irrelevant. 





MICHAELS DAIRIES, INC. 1727 
Cite as 33 A.D. 1663 


milk, he must arrange to channel the residue into outlets the most 
advantageous to the producer and consumer. He fashions his order 
accordingly. Of course, there may be some resultant damage to a handler 
or producer in the enforcement of the Act but this lack of perfection does 
not destroy the validity of the Order. The constitutionality of the Act is no 
longer questionable. United States v. Rock Royal Co-op., supra, 307 U.S. 
533, 568-581, 59 S. Ct. 993, 83 L. Ed. 1446. Absolute equality is not 
demanded to sustain the operation of the Order. If the Secretary cannot 
“produce complete equality, for the variables are too numerous,’’ he 
“fulfills his role when he makes a reasoned” Order. Mitchell v. Budd, 350 
U.S. 473, 480, 76S. Ct. 527, 531-532, 100 L. Ed. 565 (1956). 


Second, the Order must stand or fall upon the basis of the 
evidence before the Secretary adduced during the promulgation 
proceedings. Additional facts presented in the 8c(15)(A) 
proceeding are not relevant to the substantial evidence issue. ‘“‘To 
allow evidence [in the 8c(15)(A) proceeding not presented in the 
promulgation proceeding] would be to reopen, rather than to 
judge, the promulgation proceeding.’’ United States v. Mills, 
supra, 315 F.2d 829, 836 (C.A. 4). Accord: Dairymen’s League 
Cooperative Ass’nv. Brannan, 173 F.2d 57, 66(C.A. 2), certiorari 
denied, 338 U.S. 825; In re Terrace Park Dairy, 12 Agriculture 
Decisions 1383, 1396-1397 (1953); Sprague Dairy Co. v. 
Anderson, 6 Agriculture Decisions 729 (N.D. IIl.). See, also, 
Acme Fast Freight, Inc. v. United States, 154 F. Supp. 239, 241 
(S.D. N.Y.). 


Third, the limited scope of review as to the evidence necessary 
to support the inclusionof a provision in an order or amendment is 
well settled. 


An administrative decision unsupported by ‘‘substantial 
evidence’”’ is arbitrary and capricious, National Labor Rel. Bd. v. 
Minnesota Min. & Mfg. Co., 179 F.2d 323, 326 (C.A. 8), while a 
decision based upon ‘“‘substantial evidence’’ may not be nullified 
even though the Court itself may have reached a different 
conclusion. [bid.; Willapoint Oystersv. Ewing, 174 F.2d 676, 685 
(C.A. 9), certiorari denied, 338 U.S. 860; Sterling Davis Dairy v. 
Freeman, 253 F. Supp. 80, 82 (D. N.J.). 


‘Substantial evidence’’ has been variously defined, but it is 
often explained as it was by the Court in Carlay Co. v. Federal 
Trade Commission, 153 F.2d 493, 496 (C.A. 7):'° 


19. See, also, Edison Co. v. Labor Board, 305 U.S. 197, 229; Williams v. 
Haurigan, 244 F. Supp. 478, 480-482 (D. S.D.); Interstate Motor Freight 
Systemv. United States, 243 F. Supp. 868, 871-873 (W.D. Mich.). 
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Substantial evidence is more than a mere scintilla. It means such 
relevant evidence as a reasonable mind would accept as adequate to 
support a conclusion. It must be of such character as to afford a 
substantial basis of fact from which the fact in issue can be reasonably 
inferred. It excludes vague, uncertain or irrelevant matter. It implies a 
quality and character of proof which induces conviction and makes a 
lasting impression on reason. Consolidated Edison Co. v. National Labor 
Relations Board, 305 U.S. 197, 59 S. Ct. 206, 83 L. Ed. 126; National 
Labor Relations Board v. Columbian Enameling & Stamping Co., 306 
U.S. 292, 299, 59 S. Ct. 501, 83 L. Ed. 660; National Labor Relations 
Board v. Thompson Products, Inc., 6 Cir., 97 F.2d 13, 15. The rule of 
substantial evidence is one of fundamental importance and marks the 
dividing line between law and arbitrary power; and the requirement that a 
finding must be supported by substantial evidence does not go so far as to 
justify orders without a basis in evidence having rational, probative force. 


The Court must consider the entire administrative record, 
including that which “fairly detracts’’ from the administrative 
decision ( Universal Camera Corp. v. Labor Board, 340 U.S. 474, 
488; Willapoint Oysters v. Ewing, 174 F.2d 676, 685 (C.A. 9), 
certiorari denied, 338 U.S. 860), and thus engages in a process of 
weighing the evidence. This requirement was not, however, 
intended to negate the function of the agency as the body 
‘presumably equipped or informed by experience to deal with a 
specialized field of knowledge, whose findings within that field 
carry the authority of an expertness which courts do not possess 
and therefore must respect.’’ Universal Camera Corp. v. Labor 
Board, 340 U.S. 474, 488. Yet courts must be careful not to 
automatically defer to decisions rooted only upon ‘‘administrative 
expertise;’’ otherwise, as the Court stated in B. & O. R. Co. v. 
Aberdeen & R. R. Co., 393 U.S. 87, 92, ?°the— 


requirement for administrative decisions based on substantial evidence 
and reasoned findings—which alone make effective judicial review 
possible—would become lost in the haze of so-called expertise. 
Administrative expertise would then be on its way to becoming “ ‘a 
monster which rules with no practical limits on its discretion.’ ” 
Burlington Truck Lines v. United States, 371 U.S. 156, 167. That is 
impermissible under the Administrative Procedure Act. 


As the Court explained in Williams v. Haurigan, 244 F. Supp. 
478, 481 (D. S.D.), quoting from National Labor Relations Board 
v. Falls City Creamery Co., 207 F.2d 820, 825 (C.A. 8), the 
evidence is weighed— 


not to determine whether the evidence supporting the Board’s finding is 
more convincing or of greater weight than evidence to the contrary, but for 
the purpose of comparing both and determining whether by comparison 


20. See, also, Fairmont Foods Co. v. Hardin, 442 F.2d 762, 772 (C.A. D.C.). 
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the evidence followed by the Board is substantial when compared with all 
the evidence in the record on the subject. 


The application of the substantial evidence test remains a 
highly subjective business, in spite of the attempts to quantify it 
in terms of the evidence necessary to overcome a directed verdict 
in a case tried before a jury. See, e.g., Labor Boardv. Columbian 
Co., 306 U.S. 292, 300. 


In any event, however, it is settled that where either of two 
inferences may reasonably be drawn from the facts in the record, 
the inference adopted by the agency whose duty it is to draw the 
inference may not be disturbed on appeal. Northwest 
Bancorporation v. Board of Governors, 303 F.2d 832, 840 (C.A. 
8). See, also, Illinois C. R. Co. v. Norfolk & W. R. Co., 385 U.S. 
57, 69; Consolov. Federal Maritime Comm'n, 383 U.S. 607, 620. 
This is a well-established rule which has been repeatedly 
expressed by the courts, and is applicable even if the court 
believes the opposite inference not drawn by the agency is more 
reasonable than the inference drawn by the agency. See, e.g., 
Cardillo v. Liberty Mutual Co., 330 U.S. 469, 477-478; Labor 
Board v. Southern Bell Co., 319 U.S. 50, 60. See, also, Radio 
Officersv. Labor Board, 347 U.S. 17, 48-52; Corn Products Co. v. 
Federal Trade Comm., 324 U.S. 726, 739; Foreman & Clark, Inc. 
v. National Labor Relations Bd., 215 F.2d 396, 398-408 (C.A. 9), 
certiorari denied, 348 U.S. 887; Great Western Food Distributors 
v. Brannan, 201 F.2d 476, 480 (C.A. 7), certiorari denied, 345 
U.S. 997; Coca-Cola Bottling Co. v. National Labor Relations 
Bd., 195 F.2d 955, 957 (C.A. 8); Standard Generator S. Co. v. 
National Labor Rel. Bd., 186 F.2d 606, 607 (C.A. 8); Hyatt v. 
United States, 276 F.2d 308, 312 (C.A. 10). 


Even though the evidence might be said to conflict, ‘‘a court 
may [not] displace the [Secretary’s] choice between two fairly 
conflicting views, even though the court would justifiably have 
made a different choice had the matter been before it de novo.”’ 
Universal Camera Corp. v. Labor Board, 340 U.S. 474, 488. 
Accord: Easttam v. Secretary of Health, Ed. and Welfare, 364 
F.2d 509, 513 (C.A. 8). In reviewing a determination of the 
Secretary under the Agricultural Marketing Agreement Act, the 
Court does not engage in a trial of the issues de novo. United 
Statesv. Mills, 315 F.2d 828, 836 (C.A. 4), certiorari denied, 374 
U.S. 832, 375 U.S. 819.7! 


21. “The role of the District Court is quite narrow * * *. [It Jis not free to draw its 
own independent inferences and conclusions from the record.’’ Lewes Dairy, Inc. 
v. Freeman, 401 F.2d 308, 317 (C.A. 3), certiorari denied, 394 U.S. 929. 
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Once substantial evidence is found to support the Secretary’s 
action, the reviewing Court cannot exercise its own independent 
judgment to overrule that action ‘‘where factual conclusions are 
drawn from substantial evidence supporting opposed 
contentions.’’ Willapoint Oysters v. Ewing, 174 F.2d 676, 689 
(C.A. 9), certiorari denied, 338 U.S. 860. See, also, Sterling Davis 
Dairy v. Freeman, 253 F. Supp. 80, 82 (D. N.J.). As the Court 
held in Securities Comm’nv. Chenery Corp., 332 U.S. 194, 209: 


The Commission's conclusion here rests squarely in that area where 
administrative judgments are entitled to the greatest amount of weight by 
appellate courts. It is the product of administrative experience, 
appreciation of the complexities of the problem, realization of the statutory 
policies, and responsible treatment of the uncontested facts. It is the type 
of judgment which administrative agencies are best equipped to make and 
which kustifies the use of the administrative process. * * * Whether we 
agree or disagree with the result reached, it is an allowable judgment which 
we cannot disturb. 


This is similarly explained in Davis, Administrative Law 
Treatise (1958), § 29.05, as follows: 


The heart of the fact-finding process often is the drawing of inferences 
from the evidence. A fact finder may * * * infer a particular basic fact from 
the testimony of one or more witnesses on one side or on both sides, and 
may infer an ultimate fact from undisputed basic facts or from an entire 
record of conflicting evidence. 


* * * 


The question for the reviewing court is thus whether the conclusions 
“reasonably may be based upon the facts proven.’’ The court may not 
substitute its judgment on the question whether the inference drawn is the 
right one or whether a different inference would be better supported. The 
test is reasonableness, not rightness (footnotes omitted). 


The foregoing principles with respect to a reviewing court’s role 
in determining whether substantial evidence supports an 
administrative decision are equally applicable to the Judicial 
Officer’s role in this review proceeding to determine whether the 
Secretary’s administrative decision is ‘“‘not in accordance with 
law”’ (7 U.S.C. 608c(15)(A)). 


A consideration of the testimony at the July 26, 1971, 
promulgation hearing (discussed in Finding 15, supra) shows 
that there was ‘‘substantial evidence” in the record considered as 
a whole from which the Assistant Secretary could reasonably infer 
or conclude that it was unwise to change the 10-day diversion 
limit to 15 days. 


Four witnesses testified at the July 26, 1971, promulgation 
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hearing. Dr. Paul E. Hand testified in support of increasing the 
15% ‘limit to 25%. Peter J. Maggio, President of Michaels 
Dairies, Inc., and two other witnesses testified in support of 
increasing the 10-day limit to 15 days. 


Dr. Hand is Secretary and Assistant Treasurer of Inter-State 
Milk Producers’ Cooperative, Inc. He is also employed as an 
economist by Inter-State. He has a Doctor of Philosophy degree 
from Pennsylvania State University in the field of dairy 
marketing and economics. He has appeared at about 140 federal 
and state hearings in the Middle-Atlantic area, which includes 
Pennsylvania, New York, New Jersey, and Maryland, the 
principal states within Federal Orders 2 and 4. 


Dr. Hand testified as to the need for increasing the 15 % 
diversion limit to 25 %. Most of the reasons enumerated by Dr. 
Hand were totally irrelevant to the situation of Michaels Dairies, 
Inc. Specifically, Dr. Hand testified (July 26, 1971, record, pp. 
16-23): 


This hearing to review the diversion provisions of Order 4 to increase the 
specified diversion limits from 15 percent to 25 percent was requested by 
Inter-State Milk Producers’ Cooperative. During the months of April and 
May, substantial changes occurred in the marketing of milk in Order 4 
which have made it necessary that the diversion limits be reviewed. 


First, during April, 1971, the Acme bottling account moved from one of 
Inter-State’s buyers to Lehigh Valley Cooperative Farmers. Lehigh 
continues to purchase about half of the Class I volume of this account from 
Inter-State, but does not purchase any significant volume of milk for Class 
II use. In addition, Lehigh does not require this milk on weekends, 
concentrating its purchases during the Monday through Friday period. 


Wher this account transferred to Lehigh, Inter-State not only became 
responsible for the Class I volume which was transferred to Lehigh, but 
also the Class II volume which had been a part of the previous buyer’s 
system operation. At that time, the pool plant of Maryland-Virginia Milk 
Producers at Laurel, Maryland, had capacity to handle this volume during 
the week and on weekends. The approximate volume of reserve milk over 
the Class I needs of Lehigh is 4 to 5 million pounds per month. 


Virtually all of this milk was previously received at pool plants of the 
previous buyer. During April and early in May, the Laurel plant had 
sufficient capacity to handle this milk on a weekday and weekend basis. 
However, later marketing developments have required that non-pool 
manufacturing plants be utilized to handle this milk. This means that 
Inter-State must divert this milk when it is not required at pool plants, 
since we have no facility of our own to which to deliver the milk. 


Second, on the last week in May, 1971, the Pet Company manufacturing 
plant at Greensboro, Maryland, closed. Two of Inter-State’s buyers had 
delivered substantial volumes of milk to this plant regularly. The location 
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of the plant with respect to the supply sources of each of these buyers’ 
plants made it possible to handle milk on either a diversion or transfer 
basis. In other words, when the volume of milk which was handled on a 
diversion basis appeared to reach the limits of the diversion provision, 
such milk could be physically received at the bottling plant and other milk, 
or the same milk co-mingled, could be transferred to the Pet plant. The 
location of the non-pool plants, which have been receiving the milk since 
the closing of the Greensboro plant, makes that procedure uneconomical. 


While the closing [fof]the Pet plant will not in itself have a substantial 
impact upon diversions by Inter-State, nevertheless, when considered in 
the light that it also represents the loss of a plant to which transfers could 
be made, its loss becomes more significant. Even though the volume 
amounted to only about one-half of one percent of our supply, the 
availability of the Pet plant for diversions and transfers was important 
when our diversions were near the 15 percent limitation. 


Third, the practice of designating Mondays as holidays, coupled with 
the growth of sales out of stores and a decline in home delivery sales, has 
substantially increased the problem of balancing the needs of bottling 
plants. In March, 1969, the volumes of milk sold wholesale compared with 
home delivery were as follows: the Delaware Valley, wholesale, 76, home 
delivery 24 percent; Upper Chesapeake Bay, wholesale, 75, home delivery 
25 percent; Washington, D.C., wholesale, 89, home delivery 11 percent. 


About two years ago, the trend to bottling on six days and five days per 
week became widespread throughout the market. Now there is a trend 
starting toward a four-day bottling week. This trend results from the 
experience with the Monday holiday and the desire of plant operators to 
cut labor costs. 


The effect of this trend will be to increase the total supply necessary to 
meet bottling requirements on a lesser number of days and to increase the 
volume of milk moving to reserve processing plants. 


Fourth, one of our handlers who had the Fort Dix contract lost this 
business on July 1, 1971. This business moved to a plant in Ohio, so the 
volume is now part of the reserve for the market. The volume was about 
one percent of the total Inter-State member supply. This milk will have to 
be diverted to be handled on an economical basis. 


Fifth, in May, 1971, Thompson Dairy in Washington, D.C., and Harvey 
Dairy in Brentwood, Maryland, closed. This increased the volume of milk 
going to the Laurel pool plant and has made it impossible for Inter-State to 
rely on any space at Laurel on weekends. In order to solve this problem, we 
have moved milk to non-poo! manufacturing plants and anticipate 
continuing this practice into the future, since we have no alternatives. 


The Laurel plant has been utilized by the members of Pennmarva; 
namely, Inter-State Milk Producers’ Cooperative, Maryland Cooperative 
Milk Producers, and its owner, Maryland and Virginia Milk Producers 
Association. Earlier this year, H. E. Koontz Creamery closed its 
Westminster manufacturing plant, requiring Maryland Cooperative Milk 
Producers to move additional milk to Laurel. In addition, Class I sales 
have declined some this year, requiring Laurel to handle additional milk. 
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The most recent plant closings were the final events which have resulted in 
the capacity at Laurel being too little to handle the reserves carried by the 
members of Pennmarva Dairymen’s Cooperative Federation. 


Last year in the period September-December, diversions by Inter-State 
fluctuated between 13 and 16 percent of our total supply under Order 4. 
During the month of June, the volume of diversions reached 19 percent of 
our total supply. During June, we delivered approximately 4 percent of our 
supply to Laurel. In order that there be no danger to our members that 
their milk be eliminated from the pool due to a breakdown at Laurel or 
some other emergency conditions, we believe that economic conditions and 
trends require that the limit be increased to 25 percent. 


*** 


Reasons requiring omission of a recommended decision. Revision of the 
diversion limits should be granted on an emergency basis. Marketing 
conditions imperatively and unavoidably require that the requested 
revision be implemented prior to September 1, 1971, in order to avoid 
irreparable harm to the producers involved. 


There have been substantial changes in marketing conditions since April 
of this year as I have already enumerated and discussed. The movement of 
the Acme bottling account, the closing of the Pet plant at Greensboro, 
Maryland, Thompson Dairy of Washington, D.C., Harvey Dairy at 
Brentwood, Maryland and Koontz Creamery Westminster plant, the 
movement of the Fort Dix contract — excuse me. I want to make one 
amendment. The Koontz Creamery plant was not closed in April. It was 
closed in January — the movement of the Fort Dix contract to a plant in 
Ohio and the trend toward a four or five day bottling week, all are adding 
further strains upon the market. A further result of these changed 
conditions has been to virtually close the doors of the pool plant of 
Maryland and Virginia Milk Producers Association at Laurel, Maryland, 
to weekend deliveries by Inter-State. They have also caused Inter-State to 
make additional diversion [s ]which were not necessary prior to May, 1971. 


The impact of these changes, by increasing the need for diversions to 
handle reserve milk, will be felt starting in September, 1971, when the 
limited diversion months begin. 

The practice of designating Mondays as holidays accentuates the 
problem. One of the largest plants only bottles four days on such weeks 


and other handlers modify their plant requirements substantially. The 
Labor Day weekend will be one such week and there will be two more in 
October, all requiring Inter-State to make substantial additional 
diversions. Since it is likely that it will be necessary for Inter-State to 
make diversions in excess of 15 percent of the volume of the milk of all of 
its members during those months, it is imperative that the requested 
amendment be accomplished prior to September 1, 1971. 


The emergency marketing conditions have been created by 
circumstances beyond the control of Inter-State and since they occurred, 
in large part, after May 1, 1971, we respectfully suggest and urge that this 
request be handled on an emergency basis to avoid further deterioration of 
marketing conditions and irreparable losses to the producers involved. 
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Dr. Hand made it clear in the foregoing testimony that Inter- 
State was not requesting an increase in the diversion limit in those 
situations where it could transfer milk to nearby non-pool plants. 
However, when the nearby non-pool plant to which milk had been 
transferred by Inter-State was closed, which would have required 
moving the milk some distance, Dr. Hand testified that trans- 
ferring was uneconomical and he used that circumstance in 
support of increasing the 15 % diversion limit. The reasonable 
inference that may be drawn by the Secretary from Dr. Hand’s 
testimony in this respect is that the diversion limit should not be 
increased merely to obviate the need to transfer milk to a nearby 
non-pool plant. The petitioner’s affiliated non-pool plant is 
adjacent to its bottling plant and, therefore, the logical inference 
from Dr. Hand’s testimony is that there is no need to increase the 
diversion limit to obviate petitioner’s need to transfer milk to the 
Maggio Cheese Company. 


Dr. Hand also testified that the supply in the market is 
increasing in relation to its Class I needs, in some measure due to 
a decline in Class I sales (July 26, 1971, record, p. 24). The 
Secretary could infer from that fact that measures should not be 
taken which would allow additional surplus milk to become 
associated with the pool. 


Dr. Hand expressly recognized the desirability of having strict 
diversion limits to prevent milk from being associated with the 
pool solely for manufacturing purposes. In view of that danger, 
Inter-State would prefer to “‘live with the 15 %’”’ (July 26, 1971, 
record, p. 46). Inter-State recommended a 25 % diversion limit 
only because of the exceptional circumstances outlined above. 
Specifically, Dr. Hand testified (July 26, 1971, record, pp. 45-47): 


MR. PALMER: What do you expect is going to happen in September? 
What kind of figure of diversion will you have there in terms of percentage? 
Can you project that? 


THE WITNESS: I have estimated that it will be in the neighborhood of 
20 %, without any adverse event occurring, such as a breakdown at Laurel 
or any other plant being closed in the market. 


MR. PALMER: Would it have been 20 % if these changes hadn't occurred? 


THE WITNESS: No. It would have been nearer 15%. We had been 
analyzing the situation to see if we could live with the 15 %, and hoping for 
the 15 %, that it would not have to be changed. However, in view of these 
most recent developments, we concluded that the 15 % must be changed; 
it’s just too narrow a limitation. And we have the feeling that were we to 
stop at 20 %, we might have the same problem in another six months, 
where one plant closing could put us in the situation of the 20 % being too 
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narrow a limit. 


MR. PALMER: Well, let’s go to the other end. Why don’t you want a 
higher percentage than 25%? What are the reasons for limiting the 
diversion possibilities? 


THE WITNESS: Well, in the minds of our members, and in view of trends 
in declining Class I utilization on the market, there is some belief that the 
diversion limitation and/or the pool plant requirements, are directly 
related to the volume of milk associated with the market, and if you had 
unlimited diversion year round, there would be volumes of milk which 
would be associated with the market solely for the purpose of diversion, or 
it would allow people to put a plant in, or a group of producers into a 
market, solely for the purpose of diverting the milk, and that the percent- 
age selected must bear reasonable, and in so far as possible, accurate 
relationship to the actual needs of the market. 


Dr. Hand made it clear that Inter-State’s request to increase 
the diversion limit to 25 % would not open up the Order to any 
opportunity to add new supplies since the 25 % limit is well below 
the existing 10-day limit under which a handler could divert 
nearly 1/3 of his supply. Dr. Hand testified (July 26, 1971, 
record, pp. 20-21): 


This request will not open up the order to any opportunity to add new 
supplies. Already, if a handler elects to divert on a 10-day per producer 
basis, he can divert nearly one-third of his supply during the months of 
September through February. Also, the pool plant shipping requirements 
only require 50 percent shipments to a bottling plant to qualify, so the 25 
percent limitation is well below this standard. Finally the base plan does 
not prohibit, but it does limit the desire of producers to transfer to the 
Order 4 market. 


We believe that the efficient handling of the reserve supply requires that 
the diversion limit be increased as proposed. 


Dr. Hand testified that if the market went on a 4-day bottling 
week, it would create additional problems. In most cases, it would 
require the plants to build additional storage facilities. He 
conceded that the matter has not been fully analyzed if the entire 
market went on a 4-day bottling week. Dr. Hand testified (July 
26, 1971, record, pp. 35-36): 


MR. PALMER: With the four-day bottling week, what do you do for 
holding your milk on the other three days? What’s happening there? 


THE WITNESS: Well, in those cases, you attempt to have on hand some 
storage — as much milk as possible. And of course, what milk cannot be 
physically stored, or what milk isn’t projected in the needs of the bottler 
for the days of bottling must be diverted to a non-pool manufacturing 
plant. 
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MR. PALMER: Now, who maintains these storage facilities? Would that 
be your accounts, or would you maintain them? Or, what kind of storage 
facilities do we have available in this market? 


THE WITNESS: The bottling plants have storage capacity. Many of 
them — I would say most of them — do not have enough for the four-day 
bottling program, if it were to be utilized every week. The other storage 
capacity is at the manufacturing plants. And some of the manufacturing 
plants do have two days, to two days and a half storage capacity. 


MR. PALMER: Does this put upon you the burden of additional storage 
of member milk? 


THE WITNESS: We foresee that problem, even with the increased 
diversion; the potential burden of storage. 


MR. PALMER: At present, do the plants have sufficient holding tanks, or 
are you using tank trucks for storage, or what have you there in this 
market? 

THE WITNESS: On a five-day bottling week, most of the plants have 
sufficient storage capacity. 

MR. PALMER: But the four-day — are you implying that you might have 
to use your trucks? 

THE WITNESS: No. Trucks are not a good method of storage because 
they are not refrigerated. I’m implying that the problem is one we haven't 
fully analyzed yet, in terms of how we would handle it if the entire market 
went on four-day. We have a problem each time that the Monday weekend 


comes up in our plants on four-day bottling, and then there is a 
modification in orders. 


Manifestly, unless Dr. Hand’s testimony was _ seriously 
undercut by the testimony of other witnesses, his testimony 
provides a solid evidentiary base from which the Assistant 
Secretary could reasonably infer and conclude that the 15 % limit 
should be increased to 25 % to be more nearly in line with the 10- 
day limit, but that to prevent additional unneeded milk from 
becoming associated with the market for manufacturing 
purposes, the 10-day limit should not be increased. An 
examination of the remaining testimony at the July 26, 1971, 
hearing shows that Dr. Hand’s testimony was not weakened. 


Three witnesses testified in support of increasing the 10-day 
limit to 15 days. Very little of their testimony is contrary to the 
foregoing testimony by Dr. Hand. 


The weakest testimony in support of increasing the 10-day limit 
to 15 days was given by Mr. Morris Blanding, Raw Products 
Coordinator for the Mid-Atlantic Division of Sealtest Foods, 
testifying for the Milk Distributors Association of the 
Philadelphia Area, Inc. He has testified at milk hearings for over 
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30 years. Mr. Blanding testified (July 26, 1971, record, pp. 101- 
102) that while ‘“‘the adoption of the 25% provision would no 
doubt take care of most situations, it would seem that changing 
the ten days to fifteen days would be helpful in meeting such 
unusual situations as weekends, holidays and school closings, 
when it is necessary to move milk from its regular Class I use toa 
Class II manufacturing non-pool plant.”’ 


Mr. Blanding’s admission that the 25 % provision would take 
care of ‘‘most situations,’’ and his statement that it would ‘‘seem”’ 
that changing from 10 days to 15 days would be “helpful” in 
meeting ‘‘unusual situations” is certainly not strong testimony as 
to any compelling need for the increase. Mr. Blanding did not 
contradict any of the testimony of Dr. Hand referred to above. 


Mr. Blanding’s desire to divert additional milk to non-pool 
plants was partially related to his firm’s responsibility for 
supplying milk to its own ice cream company in Philadelphia and 
to a manufacturing plant in Hagerstown, Maryland (July 26, 
1971, record, pp. 104-105). However, he was at a loss to explain 
why “‘it should be the responsibility of Order 4 to maintain and 
secure a milk supply for your manufacturing plant at Hagerstown 
or your Briar Ice Cream Plant in Philadelphia’ (July 26, 1971, 
record, p. 105). Certainly, it would not be in the public interest for 
the Secretary to adversely affect producer and consumer interests 
so that a private firm can fulfill its obligations to supply 
manufacturing milk to two manufacturing plants. 


Mr. Edward Breuninger, Executive Vice President and 
Secretary of Breuninger Dairies, Philadelphia, Pennsylvania, also 
testified for the Milk Distributors Association of the Philadelphia 
Area, Inc. 


Mr. Breuninger’s testimony contradictory to that of Dr. 
Hand’s testimony consists of the following statement (July 26, 
1971, record, pp. 68-69): 


Q Now, Mr. Breuninger, were the government to write a regulation which 
expanded the diversion privilege in terms of days, as well as in terms of 
percentages, do you have any reason to believe that the market will be 
affected by this in terms of attracting an undue supply of milk? 


A I can’t see how that it would. First of all, the diversion limitations were 
practically non-operative last year, and it did not have a great effect. 
Secondly, I believe the base excess plan, as now designed, practically 
closes the market. 


The first reason for Mr. Breuninger’s belief that expanding the 
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diversion privilege to 15 days would not affect the market is 
because the diversion limits were practically non-operative the 
prior year because of suspensions. As shown in Fidning 16, the 
suspensions were necessary because of exceptional circumstances. 
Even if additional supplies of unnecessary milk were not attracted 
to the market during the period when the diversion limits were 
temporarily suspended, it does not follow that unnecessary 
supplies would not be attracted to the market if the diversion 
limits were permanently removed. Adding additional 
manufacturing milk to the pool could involve building new plants, 
locating producers and assuring them of a continuous market, 
etc., which would not be likely to occur during a temporary 
suspension of the diversion limits. 


Mr. Breuninger’s second argument that the base excess plan 
practically closes the market was considered by Dr. Hand. Dr. 
Hand testified that the diversion limits were necessary despite the 
base excess plan because the base excess plan limits the desire of 
producers to transfer to the Order 4 market but does not prohibit 
them from transferring (July 26, 1971, record, p. 21). Despite the 
base excess plan, he testified emphatically that the strict 
diversion limitation provisions were necessary to prevent 
unneeded manufacturing milk from becoming associated with the 
pool. 


The third and last witness to testify in support of increasing the 
10-day limit to 15 days was Mr. Peter J. Maggio, President of 
Michaels Dairies. His experience under the Order dates from 1953 
and he has previously testified at state and federal milk hearings. 


Only two statements by Mr. Maggio were actually in conflict 
with Dr. Hand’s testimony referred to above. First, Mr. Maggio 
testified that the fact that Inter-State has been compelled to ask 
for suspension of the Order’s diversion provisions demonstrates 
that the Order does not work (July 26, 1971, record, p. 119). 
However, it does not follow that the diversion limits do not work 
merely because they had to be suspended for exceptional 
circumstances (see Finding 16, supra). Moreover, when the 
diversion limits were suspended, the percentage diversion limit 
was only 15 %. From Dr. Hand’s testimony, it would seem that 
there would have been no need for the suspensions if the limit had 
been 25 %. 


Mr. Maggio further testified (July 26, 1971, record, p. 119): 
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A The 50 %** Class I qualification has proved adequate under this 
Order and in many other Federal Orders to prevent excess supplies from 
being arbitrarily pooled. Therefore, there is no reason to make it unduly 
difficult and costly for those plants which qualify as pool plants to move 
milk as required. 


In other words, it is Mr. Maggio’s view that the Order needs no 
diversion limitation whatever since unnecessary manufacturing 
milk will not be associated with the pool because the Order 
requires that an operating plant such as petitioner have at least 
50 % of its milk utilized in Class I in order to maintain its pool 
plant status. However, it is obvious that the 50 % requirement 
still leaves open the possibility of tremendous volumes of 
unneeded manufacturing milk becoming associated with the 
Order. A handler like petitioner, with about 95 % Class I use at its 
bottling plant, could acquire a volume of milk equal to 45 % of its 
bottling needs solely for the purpose of diverting it to non-pool 
manufacturing plants. 


Significantly, Mr. Maggio admitted that ‘“‘Class II volume has 
been on the increase’”’ in the market (July 26, 1971, hearing, p. 
115). He testified that in 1968, there were only six months when 
Class I utilization in the then Order 4, Delaware Valley, averaged 
less than 70%. In 1969, the combined statistics for the three 
Orders, including Washington, Baltimore and Philadelphia, 
showed Class I utilization under 70 % in nine months. In 1970, the 
Class I utilization fell below 70 % every month, and below 65 % in 
five months. Mr. Maggio estimated that for the year 1971, Class I 
will average only about 62 % of the pool (July 26, 1971, record, pp. 
119-120). 


The facts adduced by Mr. Maggio showing that there have been 
substantial increases in the percent of milk going into Class II in 
the market is a weighty circumstance to be considered by the 
Secretary in deciding whether to risk further lowering the Class I 
utilization percentage by increasing the diversion limit to 15 days. 


The foregoing testimony, which is the only evidence in the 
record contrary to Dr. Hand’s testimony supporting the need for 
strict diversion limits to prevent unneeded manufacturing milk 
from becoming associated with the pool (which would lower the 
blend price to the detriment of producers and consumers), falls far 
short of seriously undermining Dr. Hand’s testimony. 


22. The transcript shows “15 %"’ but this is admittedly an obvious typographical 
error. 
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All of the remaining testimony by the handler witnesses 
referred to consisted of general statements that they needed 
additional diversion privileges to take care of the 5-day bottling 
week, bad weather, holidays, breakdown of equipment, unusual 
variations in supply or demand, etc. However, this too falls far 
short of vitiating the evidentiary basis for the Assistant 
Secretary’s conclusion that the 15 % limit should be increased to 
25 % to bring it more in line with the 10-day diversion limit, but 
that the 10-day diversion limit should not be increased. 


The handlers had the burden of proof to demonstrate that the 
10-day diversion limit coupled with the 25% option was 
inadequate to meet the needs of their regulated pool plants. 
Specifically , the Maggio Cheese Company is a non-pool plant that 
is not regulated under the milk Order. It is not required to pay for 
milk in accordance with the Order’s pricing requirements; and it 
has no status to assert any challenge whatsoever to the contested 
action of the Secretary. Only petitioner’s operation of the bottling 
plant regulated by Order 4 confers the requisite handler status 
upon petitioner enabling it to initiate this proceeding under 
§ 8c(15)(A) of the Act. Accordingly, petitioner’s recognizable 
interest in this proceeding in being able to divert the milk not 
needed by its regulated pool plant is limited to its need for a 
reserve supply of milk adequate for its normal bottling plant 
requirements. 


Even if the handlers met the burden of proving that the 
diversion limits were inadequate to economically meet the needs 
of their regulated pool plants, the Secretary would then have to 
determine whether the public interest of the consumers and 
producers warranted restricting the diversion privileges despite 
the handlers’ economic problems. As set forth above, this is a 
statute to regulate the handlers for the benefit of the producers 
and consumers. 


However, in this case, the handlers fell far short of meeting 
their burden of proving that the 10-day and 25% diversion 
privileges were inadequate to meet the needs of their pool plants. 


Dr. Hand testified that plants can handle their problem, in 
part, by having adequate storage facilities. He testified that most 
handlers have enough storage facilities for a five-day bottling 
week (July 26, 1971, record, pp. 35-36). There is nothing in the 
record to show whether Michaels Dairies, Inc., has adequate 
storage facilities. 
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Mr. Maggio would also have to prove that Michaels Dairies, 
Inc., was carrying enough milk only to meet its bottling needs, 
plus a reasonable surplus. However, there is nothing in the July 
26, 1971, record to indicate the quantities of milk carried by 
Michaels Dairies and there is no testimony that Michaels Dairies 
is carrying only enough milk to meet its bottling needs, plus a 
reasonable surplus. 


Although the (15)(A) record is not relevant in determining 
whether substantial evidence supports the Secretary’s decision, it 
would seem that the petitioner did not introduce the required 
proof in the promulgation hearing because the facts, if introduced, 
would have been adverse to the petitioner. Exhibit 14 in the 
(15)(A) record shows that during the months of January 1972 
through September 1973 the petitioner’s receipts were from 146 % 
to 203 % of its Class I route sales. During the months of July and 
August, when petitioner’s Class I sales were at the maximum 
because of its seasonal seashore business, petitioner’s producer 
receipts were 146 % and 147 %, respectively, of its Class I route 
sales in 1972, and 178 % and 173 %, respectively, of its Class I 
route sales in 1973. The reasonable inference from Exhibit 14 is 
that Michaels Dairies was carrying producer milk far in excess of 
its bottling needs merely for the purpose of supplying the Maggio 
Cheese Company with milk. 


Mr. Arthur L. Casey, Administrative Officer, Federal Order 
No. 4, testified that Michaels Dairies would need only 125 % of its 
Class I sales to take care of its reserve for weekends and normal 
changes in supply and demand ((15)(A) record, pp. 173, 181, 190). 


It is not necessary in this case, however, to specifically 
determine whether Michaels Dairies’ need for additional diversion 
is caused by the fact that it is carrying extra milk solely to supply 
its affiliated cheese company inasmuch as the burden of proof in 
the promulgation hearing was on Michaels Dairies. It completely 
failed to demonstrate at the promulgation hearing that based ona 
necessary and normal reserve of milk for its bottling plant, it still 
would have diversion problems with the 10-day and 25 % limit. 


In addition, Mr. Maggio failed to prove in the promulgation 
hearing that the cost of transferring milk rather than diverting it 
was economically prohibitive. As stated above, Dr. Hand testified 
that Inter-State was able to transfer milk under the Order where 
the plants were nearby. The Maggio Cheese Company is adjacent 
to the Michaels Dairies’ plant. Mr. Maggio had the burden of 
proving at the promulgation hearing that the cost of diversions to 
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the adjacent plant were sufficiently great to justify the risk of 
increasing Class II milk in the market by an increase in the 10-day 
diversion limit. Mr. Maggio failed completely in this respect. 


Finally, Mr. Maggio failed to prove at the promulgation 
hearing that he could not reasonably divert surplus milk to a 
reserve processing plant (not counted against the diversion 
limits). 


In short, although Mr. Maggio and the other two handlers 
expressed a great desire to have the 10-day diversion limit 
increased to 15 days, which in effect would have completely 
vitiated the effect of any diversion limitation (since the handlers 
were required to keep at least 50 % of their milk in Class I to retain 
their pool plant status), the handlers completely failed to prove 
that their need for increased diversion privileges was so great that 
the Secretary should risk serious damage to the producers’ and 
consumers’ interests. 


Manifestly, the record of the July 26, 1971, hearing record 
considered as a whole abundantly supports the Secretary’s 
conclusion to increase the 15 % diversion limit to 25 % to be more 
nearly equal to the 10-day diversion limit, and not to increase the 
10-day diversion limit. 


V. The Department’s Refusal to Suspend the Diversion Limits 
for January and February 1972 Was Not Arbitrary or Capricious. 


Twenty-three of the petitioner's non-member producers 
requested the Secretary to suspend the diversion limitation 
provisions of the Order for the months of January and February 
1972 because Michaels Dairies had recently lost a large Class I 
Navy Yard contract and anticipated regaining the contract at a 
later date. 


The petitioner contends that since the Department suspended 
the diversion limits at the request of Inter-State Milk Producers’ 
Cooperative, Inc., on two prior occasions, the refusal to suspend 
the provisions at the request of petitioner’s producers was 
arbitrary and capricious. 


However, the facts set forth in Finding 16, supra, reveal that 
there was a pressing need to suspend the diversion limits on the 
two prior occasions, but that no substantial basis existed for 
suspending the diversion limits in the entire marketing area to 
accommodate only 23 producers, who could be accommodated in 
another manner. 
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For the foregoing reasons, there is no merit to the petitioner’s 
arguments and the petition should be dismissed. 


ORDER 


The relief requested by the petitioner is denied and the petition 
is dismissed. 


COURT DECISION 


Ear L. Butz v. LAwson Mik Co., Division ConsoLipATED Foops 
Corp. Decided November 21, 1974. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 


EASTERN DIVISION 


No. C 71-760 


MEMORANDUM OPINION AND ORDER 


Lamsros, District Judge 


Earl L. Butz, Secretary of the United States Department of 
Agriculture, (the ‘‘Secretary’’),' brought the above-captioned 
action in his official capacity against the Lawson Milk Company 
Division, Consolidated Foods Corporation (‘‘Lawson’s’’) for the 
alleged violation of the Agricultural Fair Practices Act of 1967 
(the ‘‘Act’’), 7 U.S.C. §§ 2301-2306. The oomplaint charges 
Lawson’s with violation of the Act in two counts. In Count I, the 
Secretary alleges that Lawson’s has interfered with the right of an 
individual producer of milk, John Weir, to join an association of 
producers in violation of 7 U.S.C. § 2303, by terminating its 
contract with Weir for the purchase of his milk solely because 
Weir signed a membership agreement with Dairymen’s 


1. Secretary Butz was substituted as the plaintiff for the original plaintiff, 
Clifford M. Hardin, by stipulation and order filed January 25, 1972. 
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Cooperative Sales Association (‘‘DCSA’’). The Secretary alleges 
in Count II that Lawson’s marketing contracts contained certain 
language which constitutes a per se violation of § 2303, because 
the effect of such language is to coerce or intimidate any producer 
or dairy farmer from the exercise of his right to join and belong to 
an association of producers. The Secretary seeks the issuance of 
permanent injunctive relief to restrain Lawson’s from continuing 
to refuse to accept Weir’s milk allegedly because of his 
membership in DCSA; to restrain Lawson’s from refusing to 
accept the milk of any member of DCSA or any other marketing 
association solely for the reason that they are members of that 
marketing association; and to restrain Lawson’s from including 
the fourth paragraph contained in Lawson’s Marketing 
Agreement with Weir in any of its marketing agreements or from 
using similar language which would be calculated to force or 
coerce any producer to refrain from joining a marketing 
association. 


In its Answer, Lawson’s admits that according to 7 U.S.C. 
§ 2301, Congress has declared it, in part, to be contrary to the 
public interest to interfere with the right of individual farmers to 
join together voluntarily in cooperative organizations as 
authorized by law. However, Lawson’s states that all of its 
dealings with John Weir as well as its contracts with its producers 
are lawful and permitted pursuant to 7 U.S.C. §§ 2301-2306, and 
particularly 7 U.S.C. § 2304. Lawson’s contends that it 
terminated its Marketing Agreement, not because Weir became a 
member of DCSA, but because under the DCSA Marketing 
Agreement, Weir surrendered full control over the sale of his milk 
to DCSA and in so doing made DCSA his exclusive agent. Under 
these circumstances, LawEon’s contends that the termination of 
its Marketing Agreement with Weir was lawful under § 2304 
which provides, in pertinent part, that ‘‘Nothing in this chapter 
shall . . . require a handler to deal with an association of 
producers.’’ Moreover, Lawson's asserted in its Answer by way of 
defense that the Agricultural Fair Practices Act of 1967, 7 U.S.C. 
§§ 2301-2306 should be declared to be unconstitutional on the 
grounds that the Act is so vague and ambiguous, impossible to 
interpret, and discriminatory as respects handlers of milk like 
Lawson’s as to constitute a denial of due process of law and a 
denial of equal protection of the laws of the United States. 


BACKGROUND 


On December 26, 1973, this Court issued a memorandum 
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opinion and order which particularized previous oral rulings on 
certain motions pending before the Court. The order denied 
Lawson's motion to consolidate the instant action with Lawson 
Milk Company Division Consolidated Foods Corporation v. Milk, 
Inc., et al., an antitrust suit which was filed on January 26, 1973 
in the United States District Court for the Northern District of 
Ohio, Eastern Division, which had been temporarily transferred 
to the United States District Court for the Western District of 
Missouri, Western Division, for purposes of consolidating and 
coordinating pre-trial proceedings with a matter filed therein. It 
had been Lawson's contention that the discovery which was to be 
gleaned in the antitrust suit was necessary herein to bear out one 
defense that the allegedly restrictive marketing agreements in 
question were economically compelled and, therefore, legal. In 
denying the motion to consolidate, the Court made a finding that 
evidence of past and present economic conditions existing in the 
dairy industry in Ohio, as well as evidence of the alleged 
continued growth of monopolistic practices by Milk, Inc., the 
successor in interest to DCSA, were not relevant to the instant 
action. Accordingly, the Court also ruled that certain evidentiary 
matters relating to the antitrust suit, which Lawson’s sought to 
present at the trial to the Court, were irrelevant and inadmissible. 


This matter proceeded to trial on January 10, 1974. The parties 
submitted a Joint Stipulation of Facts, Lawson’s presented 
certain evidence relating to its defense under § 2304 and made a 
proffer for the record of that evidence which this Court had 
previously ruled inadmissible. The evidentiary presentations were 
concluded on January 11, 1974, at which time Lawson’s once 
again moved for the admission of the proffered testimony into 
evidence, which motion was overruled. A schedule for the filing of 
post-trial briefs was established, and the matter was submitted at 
that time for this Court’s determination on the merits. 


Since the completion of the evidentiary hearing, Lawson’s has 
filed several motions. On January 15, 1974, Lawson’s filed a set of 
Interrogatories to the plaintiff and a Request for Production of 
Documents. On January 18, 1974, Lawson’s filed a Notice to Take 
Deposition. On February 12, 1974, the Government filed 
objections to the discovery notices, and on February 15, 1974, 
Lawson’s moved for a Court order to compel the discovery and for 
the imposition of sanctions for the Government’s failure to 
comply. Lawson’s has also renewed its motion for acceptance of 
the proffered testimony into evidence. 
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Lawson’s motion to compel discovery and for sanctions under 
Rule 37 of the Federal Rules of Civil Procedure is inappropriate at 
this time and is overruled. Lawson’s renewed motion for the 
inclusion of the proffered testimony into evidence is again 
overruled for the reasons set forth in the memorandum opinion 
and order of December 26, 1973. The evidentiary presentations in 
this action having been concluded and the Court having 
considered the matters presented therein, the following are the 
Court’s findings of fact and conclusions of law. 


FACTUAL BACKGROUND 


In making its findings, the Court has relied upon the Joint 
Stipulation of Facts submitted by the parties, the exhibits 
presented to the Court, and the additional testimony admitted at 
the final hearing in this matter. 


On September 1, 1958, Lawson’s entered into an agreement 
with John H. Weir, entitled the Lawson’s Marketing Agreement, 
whereby Weir, a dairy farmer, agreed to sell to Lawson’s and 
Lawson's agreed to purchase from Weir all of the milk produced 
on his farm except that consumed by Weir and his family. 


Relevant paragraphs in that Agreement provided: 


FIRST: The Producer represents and says that he is the sole owner of the 
herd and that he is not now under any contract or agreement to sell or 
allow any person, group, firm, association or corporation to sell for him 
any of the milk which he produces. 


SECOND: The Producer agrees to sell to the Company, and the Company 
agrees to purchase from the Producer, all of the milk produced on the 
Producer's farm, except that consumed by the Producer and his family, for 
a period of six (6) months from the date of this agreement, and this 
agreement shall continue in force and effect thereafter unless cancelled by 
either party in accordance with the provisions of paragraph 7 of this 
agreement. 


FOURTH: Should the Producer, during the period covered by this 
agreement, enter into an agreement with any person, group, firm, 
association, or corporation for the sale of his milk, effective during the 
period covered by this contract, or should the Producer misrepresent the 
facts, statements and representations set forth in Paragraph One of this 
agreement, the Company shall be relieved thereafter from all further 
obligations to purchase the Producer's milk and the Company may, if it 
desires, give notice to the Producer that it desires forthwith to cancel this 
agreement, and the Company shall not be liable for any damages resulting 
from its refusal to thereafter accept or purchase the Producer’s milk; 
provided that in the event that the Producer does file suit against the 
Company for or growing out of its refusal to thereafter continue to 
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purchase the Producer’s milk, that the Producer shall be liable for, and the 
Producer shall hold the Company harmless from any loss, expense, court 
costs, attorney’s fees, or any judgment resulting from such suit. 


SEVENTH: This agreement may be cancelled and terminated by either 
party after the first six (6) months have elapsed, by either party giving to 
the other a written notice of its desire to terminate thirty (30) days before 
such termination shall become effective. 


On April 16, 1968, Congress enacted the Agricultural Fair 
Practices Act of 1967, 7 U.S.C. §§ 2301-2306: Under the Act, 7 
U.S.C. § 2302(b), a dairy farmer such as Weir who was engaged 
in the production of raw milk was defined as a “producer” of milk, 
and Lawson’s, as a concern engaged in the acquiring of 
agricultural products from producers for processing and/or sale, 
was defined as a ‘‘handler’”’ under § 2302(a). In 7 U.S.C. § 2303, 
Congress set forth certain practices which would be deemed 
unlawful if engaged in by a handler in his dealings with producers: 


It shall be unlawful for any handler knowingly to engage or permit any 
employee or agent to engage in the following practices: 

(a) To coerce any producer in the exercise of his right to join and belong to 
or to refrain from joining or belonging to an association of producers, or to 


refuse to deal with any producer because of the exercise of his right to join 
and belong to such an association; or 


(b) To discriminate against any producer with respect to price, quantity, 
quality, or other handling of agricultural products because of his 
membership in or contract with an association of producers; or 


(c) To coerce or intimidate any producer to enter into, maintain, breach, 
cancel, or terminate a membership agreement or marketing contract with 
an association of producers or a contract with a handler; or 


(d) To pay or loan money, give any thing of value, or offer any other 


inducement or reward to a producer for refusing to or ceasing to belong to 
an association of producers; or 


(e) To make false reports about the finances, management, or activities of 
associations of producers or handlers; or 


(f) To conspire, combine, agree, or arrange with any other person to do, or 
aid or abet the doing of, any act made unlawful by this chapter. 


On or about June 16, 1969, when the Lawson’s Marketing 
Agreement was still in full force and effect, and no notice of 
termination had been issued by either Weir or Lawson’s, Weir 
entered into an agreement with DCSA, an “association of 
producers”’ as defined in § 2302(c) and an association within the 
meaning of § 2303. Relevant portions of that agreement, referred 
to herein as the DCSA Marketing Agreement, provided: 
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WHEREAS, the Producer hereinafter designated is the owner of 30 cows 
and has subscribed for 3 shares of the par value of $2.50 of the capital stock 
of the Association, and in addition for one-tenth of a share of said stock for 
each cow owned by him in excess of ten cows, the purchase price of which is 
hereby transmitted or authorized to be deducted from the proceeds of the 
sale of milk, and he hereby requests membership in the East Liverpool 
#501 Branch of the Association, to which the first party assigns him, and 
desires by the execution of this agreement to consign the milk and cream 
produced by him in conformity with its terms. 


FIRST: That the Producer appoints the Association his sole and exclusive 
agent to sell all milk and cream produced on any farm in the control of or 
operated by said Producer except such milk and cream as said Producer 
may retain for home consumption (unless the Producer secures the written 
consent of the Association to dispose of said milk and cream in another 
manner) and said Producer agrees to deliver said milk and cream at such 
times and to such persons and places as may be designated by the 
Association. The Producer agrees to make delivery of said milk and cream 
by such ahulers or carriers and facilities and at such rates as are approved 
or fixed by said Association. Said milk and cream when so delivered shall 
be pure and unadulterated and shall meet conditions specified by the 
Association and the requirements of the city or place where marketed. 


SIXTH: This agreement shall supersede and terminate all other contracts, 
agreements, or arrangements heretofore made by a Producer with respect 
to the sale of his milk or cream so long as no conflict occurs with existing 
contracts with other parties and the Producer hereby agrees not to renew 
and agrees to terminate at the earliest possible date any other existing 
contracts which would conflict with the Association's authority as the sole 
and exclusive agent for the undersigned Producer in the sale or handling of 
such milk or cream. Neither party shall seek to avoid this agreement by 
any name change, assignment, secret arrangement or other device, nor 
shall any such action relieve responsibility for contractual obligations on 
the part of either party. 


The DCSA Agreement was effective as of July 1, 1969. 


After signing this DCSA Marketing Agreement, Weir sent a 
letter to Lawson’s which was dated June 27, 1969 and which read 
as follows: 


Gentlemen: 


This is to advise you that I have entered into a marketing contract 
with the Dairymen’s Cooperative Sales Association, which is a milk 
marketing cooperative. After July 1, 1969, it will represent me in all 
matters pertiining to the sale of my milk to you. I have authorized a 
deduction from the proceeds of the milk sold to you to be paid over to the 
association. The association will notify you of the amount of said 
deductions. I trust that you will cooperate and make the deduction and 
pay it over as I have requested. it is not my intention to terminate my 
contract with you but to continue to sell and ship my milk to you. 


/s/ John H. Weir 
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Weir did not forward a copy of his DCSA Agreement to 
Lawson’s. However, representatives of Lawson’s were familiar 
with the typical DCSA Marketing Agreement, and the parties 
have now stipulated that the language contained in the DCSA 
Agreement entered into between Weir and DCSA was typical of 
that used in other DCSA marketing agreements. Therefore, prior 
to examining the particular document, on July 3, 1969 Lawson’s 
responded to Weir’s correspondence with the following letter: 


Dear Mr. Weir: 


This will acknowledge receipt of your letter of June 27, 1969, in which 
you advise us that you have entered into a marketing agreement with 
Dairymen’s Cooperative Sales Association. 

We assume that the contract that you have entered into is a typical 
cooperative contract which delegates to the cooperative the exclusive right 
to market your milk wherever the cooperative may desire, which may or 
may not be the Lawson Milk Company. If this assumption is true, we 
point out that this would violate paragraph fourth of your contract with 
the Lawson Milk Company, entered into on September 1, 1958, which is 
still in effect. 

You indicated in your letter that it was your intention not to terminate 
your contract with us, but continue to sell and ship your milk to us. We 
respect your good intentions, but point out that your contract with the 
DCSA may not allow you to do this. 

We do not quarrel with your joining DCSA, and this is a matter of 
your own business judgment. However, since we have no other producers 
who are members of the DCSA it would require us to establish a business 
relationship and deal with DCSA for the milk supply of only one producer. 
This would not be administratively feasible or desirable in our business 
judgment. We regret, therefore, that we will not receive your milk after 
August 1, 1969. Your hauler has been notified. 


Very truly yours, 
/s/ Morgan Pettit 


Morgan Pettit 
Manager, Milk Procurement 


Weir did not reply to Lawson’s letter. 


Sometime after Lawson’s had written to Weir, Lawson’s 
received a letter from DCSA which was dated July 2, 1969 in 
which DCSA stated: 


Dear Sir: 


This is to advise you that milk producer John H. Weir, R.D. #1, 
Carrollton, Ohio, 44615, has signed a marketing agreement with the 
Dairymen’s Co-operative Sales Association effective July 1, 1969. It is our 
desire that Mr. Weir's milk production continue to be sold to Lawson’s. 
Hence, there should be no need for a huling or any other change at this 
time. 
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However, will you please deduct 11 1/2 cents per hundredweight from 
Mr. Weir's final settlement check each month and transmit this amount to 
this office, together with a record of the total pounds he shipped to you. 

Dairymen’s Co-operative Sales Association is an approved 
cooperative under the provisions of Federal Order #36. 


Sincerely, 
DAIRYMEN’S CO-OPERATIVE SALES ASSOCIATION 
/s/ Homer H. Martz 


Homer H. Martz, Manager 


Lawson’s, however, deemed that its Marketing Agreement with 
Weir had been terminated by its letter of July 3, i969 and did not 
respond to the DCSA letter. 


On October 1, 1969, DCSA again wrote to Lawson’s stating: 


Procurement Manager 
Lawson Milk Company 
210 East Broad St. 
Cuyahoga Falls, Ohio 
Dear Sir: 
Our records show the dues for our Member, John H. Weir, R.D. 1, 


Carrollton, Ohio 44615, to be open on our books for August 1969 milk. 
Please remit at your earliest convenience and oblige. 


Yours very truly, 
DAIRYMEN’S CO-OPERATIVE SALES ASSOCIATION 


A. C. Kasper 
Assistant Treasurer 


And on October 3, 1969, Lawson’s sent the following reply: 


Mr. A. C. Kasper, Assistant Treasurer 
Dairymen’s Cooperative Sales Association 
451 Century Building 

Pittsburgh, Pennsylvania 15222 


Dear Sir: 


In reply to your letter of October 1, 1969 John H. Weir, R.R. #1, 
Carrollton, Ohio has not sold milk to The Lawson Milk Company since 
July 31, 1969. 


Very truly yours, 


Morgan W. Pettit 
Procurement Manager 
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On June 2, 1970, Weir wrote to the Secretary of Agriculture 
requesting: 


Dear Sir: 


I am a farmer operating a 553 acre farm in Carroll County, Ohio. I have a 
dairy herd of approximatlly 56 cows and for ten years prior to August 1, 
1969 my milk was sold to Lawson Milk Company, 210 Broadway East, 
Cuyahoga Falls, Ohio. On June 27, 1969 I joined Dairymen’s Cooperative 
Sales Association, 451 Century Building, Pittsburgh, Pennsylvania, a 
farmers cooperative milk marketing association. It was my desire that the 
cooperative represent me in my dealings for my milk with the Lawson Milk 
Company. 


On June 27, 1969 I notified the Lawson Milk Company by letter that I had 
joined DCSA (copy attached). As a result of my letter the Lawson Milk 
Company cut me off and refused to buy any more milk from me. (Copy of 
letter from Lawson Milk dated July 3, 1969 attached). 


I am writing to request that you immediately initiate an action against 
Lawson Milk Company for violating the recently enacted federal law on 
Unfair Trade Practices Affecting Producers of Agricultural Products (7 
USCA Sections 2301-2306), because Lawson has refused to deal with me 
because of my membership in DCSA. 


Very truly yours, 


John H. Weir 


On July 29, 1971, the Secretary of Agriculture filed this action 
against Lawson’s charging it with violations of the Agricultural 
Fair Practices Act. 


CONCLUSIONS 


The issues before this Court are 1) whether Lawson’s violated 
the Agricultural Fair Practices Act of 1967, in particular 7 U.S.C. 
§ 2303, by terminating its Marketing Agreement with Weir upon 
receipt of notice from Weir that he had entered into a marketing 
contract with DCSA and 2) whether the fourth paragraph of 
Lawson’s Marketing Agreement, which provides that Lawson’s 
shall be permitted to terminate its agreement with a producer 
should he enter into an agreement with any association for the 
sale of his milk, is a per seviolation of § 2303. 


Although the issues in this case appear to be narrowly drawn, 
as the proceedings herein have evolved, it has become 
increasingly apparent that the Agricultural Fair Practices Act of 
1967, 7 U.S.C. §§ 2301-2306, in its final form is a creature of 
conflicting intent and is, as a result, fraught with seemingly 
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inconsistent and paradoxical provisions. In order for this Court, 
therefore, to determine whether Lawson’s has engaged in unfair 
trade practices under § 2303, a thorough analysis of the 
legislative history surrounding the enactment of the Act and a 
determination of the meaning of and the legal significance to be 
ascribed to other provisions of the Act, particularly § 2304, and 
certain federal regulations promulgated thereunder is necessary. 


LEGISLATIVE HISTORY 


As demonstrate . by the Congressional findings and declaration 
of policy, 7 U.S.C. § 2301, the overriding purpose of Congress in 
enacting the Agricultural Fair Practices Act of 1967 was to 
protect the individual producer of milk in his right to band 
together with other producers or, in effect, to unionize: 


. .The efficient production and marketing of agricultural products by 
farmers and ranchers is of vital concern to their welfare and to the general 
economy of the Nation. Because agricultural products are produced by 
numerous individual farmers, the marketing and bargaining position of 
individual farmers will be adversely affected unless they are free to join 
together voluntarily in cooperative associations as authorized by law. 
Interference with this right is contrary to the public interest and adversely 
affects the free and orderly flow of goods in interstate and foreign 
commerce. 


It is, therefore, declared to be the policy of Congress and the purpose 
of this chapter to establish standards of fair practice required of handlers 
in their dealings in agricultural products. 


In order to effectuate its purpose, Congress enacted § 2303, the 
Prohibited Practices section, which the Senate Committee on 
Agricultural and Forestry referred to as the ‘‘heart of the bill.’’? 
The section establishes rigid standards of fair play which are 
required of handlers such as Lawson’s in their dealings with 
producers. As the Committee stated, the section was designed to 
prohibit a handler from interfering with a producer’s free choice to 
belong to a cooperative association. 


It should be noted at this point that an association of producers 
may also fall within the definition of a ‘‘handler,’’ as defined in 7 
U.S.C. § 2302(a),* and the parties herein have stipulated that 
DCSA is a handler within the meaning of that provision. In light 


2. Pub. L 90-288, 1968 U.S. Code Cong. and Adm. News, p. 1870. 
3. Marketing Assistance Plan, Inc. v. Asosciated Milk Producers, Inc. 338 F. 
Supp. 1019 (D.C. Tex. 1972). 
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of this fact, Lawson’s has argued by way of defense in this action 
that DCSA has been guilty of violations of § 2303 in its dealings 
with Weir. In particular, Lawson’s argues that the contract which 
Weir signed with DCSA, a handler, was violative of § 2303(c) in 


that the DCSA Marketing Agreement coerced Weir to terminate 
his Marketing Agreement with Lawson’s. The Court has 
expressed its agreement with the Government’s position that the 
legality of DCSA’s practices is not at issue in this lawsuit. 
However, Lawson’s contends that the legislative history 
surrounding the enactment of § 2303 demonstrates that Lawson’s 
is not liable under that section for terminating its Marketing 
Agreement with Weir because of his entering into a marketing 
agreement with DCSA, in that such termination was not a refusal 
to deal with Weir because he joined DCSA. Lawson’s argues that 


its conduct in so terminating Weir is, in fact, expressly sanctioned 
under § 2304. 


As this Court noted previously, the Agricultural Fair Practices 
Act of 1967, 7 U.S.C. §§ 2301-2306, seems to be the product of 
conflicting intents. Clearly the Prohibited Practices section, 
§ 52303, was designed to effect the declared purpose of Congress 
in enacting the Act. And, one of the most effective ways of 
preventing a handler from interfering with a producer’s freedom 
to join a cooperative association was to provide that it would be 
unlawful for a handler to refuse to deal with a producer because of 
the exercise of his right to join and belong to such an association, 
7 U.S.C. § 2303(a). It would appear, therefore, as_ the 
Government has argued, that by terminating its Marketing 
Agreement with Weir upon receipt of notice from Weir that he had 
entered into a Marketing Agreement with DCSA, a cooperative 
association, Lawson’s was in violation of § 2303(a). 


However, although the termination of producer’s marketing 
agreement could reasonably be interpreted as a refusal ‘‘to deal 
with any producer because of the exercise of his right to join and 
belong to an association,’’ in violation of § 2303(a), Lawson's 
contention that a handler may lawfully terminate its marketing 
agreement with a producer who enters into an exclusive agency 
agreement with an association finds support in the legislative 
history of the Act. The Senate Committee stated: 


As introduced, the bill prohibited discriminating against a producer 
because of his ‘‘contract with’’ an association. Some witnesses were fearful 
that the contract might be an exclusive agency contract, which would 
prohibit direct dealings by the producer with the handler. Then if the 
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handler tried to deal with the producer, he would be guilty of attempting to 
induce the producer to breach the contract; and if he refused to deal with 
the producer for that reason, he might be guilty of discriminating against 
the producer because of his contract. In other words the handler would be 
guilty under section 4(a) [§ 2303(c)] if he did, and guilty under section 
4(b) [§ 2303(a)] if he did not. This would be manifestly unjust and 
unreasonable, and the committee has recommended omitting the words 
“or contract with’ from section 4(b). ‘ 


Lawson’s has argued that this suit involves the precise 
situation which Congress sought to avoid by omitting the words 
“contract with’’ from the Prohibited Practices section. At the 
final hearing in this action Lawson’s presented expert testimony 
regarding the nature and effect of the DCSA Marketing 
Agreement signed by Weir, in an effort to establish its defense 
that the termination of Weir’s contract had nothing to do with the 
fact that Weir had joined DCSA, but was, rather, based upon the 
Lawson’s compelling business need to have control over an 
individual producer’s milk production and the subsequent sale of 
that milk. 


Beyond this, Lawson’s argued that although the bill as first 
introduced was supposed to be analogous to the National Labor 
Relations Act of 1947, 29 U.S.C. §§ 151 et seq., in providing 
almost absolute protection by law of the right of employees to 
organize and to bargain collectively, Congress by adding Section 
5 to the Agricultural Fair Practices Act, 7 U.S.C. § 2304, diluted 
the impact of the Act and substantially altered the Acts intended 
similarity to the National Labor Relations Act. Lawson’s 
contends that Congress incorporated Section 5, the Disclaimer 
section, in an effort to protect handlers like Lawson’s from the 
potentially ‘‘manifestly unjust and unreasonable” situation which 
Congress had foreseen might result should a handler be required 
by law to maintain a prior marketing agreement with a producer 
after that producer signed a conflicting exclusive agency 
marketing agreement with an association of producers. As set 
forth above, § 2304 provides that: 


Nothing in this chapter shall prevent handlers and producers from 
selecting their customers and suppliers for any reason other than a 
producer's membership in or contract with an association of producers, nor 
require a handler to deal with an association of producers. (Emphasis 


added.) 


The language of § 2304 and the Committee remarks pertaining 
to the section make it quite clear that Congress in enacting this 


4. Pub. L.90-288, 1968 U.S. Code Cong. and Adm. News, p. 1872-1873. 
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Agricultural Fair Practices Act was concerned with providing 
some protection to the handlers of agricultural products as well as 
with providing protection to the producer. The Committee stated: 


Section 5 disclaims any intent to prevent handlers and producers from 
selecting their customers and suppliers for any reason other than a 
producer’s membership in an association of producers, or to prevent 
handlers and producers from dealing with one another individually on a 
direct basis, or to require a handler to deal with an association of 
producers. The bill does not prevent or require these actions and is not 
intended to do so. While the proponents of the bill stated in their 
testimony that this was not the purpose, there was some concern, 
especially on the part of processors and other purchasers of agricultural 
products, and the bill in fact went further than intended. The committee 
felt that a clear statement in the bill itself would be helpful to courts, 
handlers, associations, producers, and others in their construction of this 
legislation; and has recommended inclusion of this section in the bill. 


There are good, sound economic reasons for handlers and producers to 
select customers and supplies. The bill does not attempt to prevent these 
sound reasons from operating. 


While the bill does not prevent handlers and producers from dealing with 
one another individually on a direct basis, it does prevent handlers from 
exerting any improper pressure in an effort to weaken associations or 
discourage membership. While the bill does not require a handler to deal 
with an association of producers, it certainly makes clear that farmers have 
aright to form such associations and should be protected in the exercise of 
this ight. The fact is clear that an association of producers which has 
obtained the voluntary membership of a large number of farmers deserved 
respect and recognition by the handler of agricultural products. (Emphasis 


added.) ° 


The Court finds that the thrust of this section is to protect the 
right of a handler, in the exercise of its sound business judgment, 
to continue to deal with one of its producers directly even though 
he may become a member of an association. And, it would appear 
that § 2304 should be interpreted to protect the handler’s right to 
deal directly with the producer even though the producer in 
joining the cooperative may have assigned exclusive agency 
rights to the association for the sale of its milk. 


In this regard, Lawson’s presented testimony at the hearing to 
show that if it had not terminated its agreement with Weir upon 
receipt of notice from Weir that he had entered into a Marketing 
agreement with DCSA, that Lawson’s would have been forced to 
deal with DCSA, not only because of the marketing agreement 
which Weir signed with DCSA, but, moreover, that it would have 
been required to ‘‘deal’’ with DCSA by law. Lawson’s contention 


5. Pub. L.90-288, 1968 U.S. Code Cong. and Adm. News, p. 1873. 
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in this regard raises another seeming paradox within the 
Agricultural Fair Practices Act framework. Lawson’s had cited to 
7 CFR § 1036.1, et seq., which contains regulations governing 
the sale of milk in the Eastern Ohio-Western Pennsylvania 
Marketing Area. Lawson’s contends that in addition to the 
practical effect of the DCSA Marketing Agreement which Weir 
entered into, assigning to DCSA exclusive control over his milk, 
that a cooperative association in the relevant marketing area is by 
definition a producer’s exclusive agent. Thus, in 7 CFR 
§ 1036.18, a cooperative association is deemed: 


(b) To have full authority in the sale of milk of its members and to be 
engaged in making collective sales or marketing milk for its members; and; 


(c) To have all of its activities under the control of its members. 


Moreover, Lawson’s contends that at the time Weir entered into 
the DCSA Marketing Agreement, Lawson’s would have been 
required under 7 CFR § 1036.70, to forward a part of the proceeds 
for Weir’s milk to DCSA and to forward the remainder to Weir 
himself. The requirements set forth in that section are currently 
contained in 7 CFR § 1036.73, part (b) of which would have 
required that Lawson’s pay all of the proceeds due from the 


receipt of Weir’s milk directly to DCSA, if DCSA so requested in 
writing. Lawson’s argues that making such payments would 
constitute ‘“‘dealing’’ with DCSA, and that Lawson’s is expressly 
authorized to refuse to so deal under § 2304. 


The seeming inconsistency of the provisions of the Act and the 
federal regulations enacted pursuant thereto have made a 
determination in this case very difficult. However, the Court 
concludes that although the original purpose of Congress in 
enacting the Act may have been considerably weakened by the 
inclusion of the Disclaimer section, § 2304, the Act is not so 
vague and ambiguous, nor is it so impossible to interpret nor 
discriminatory with respect to handlers as to constitute a denial of 
due process and equal protection of the laws of the United States 
to handlers. In addition, although this Court is inclined to believe 
that a handler would be legally justified in refusing to deal 
directly with an association of producers despite the regulation 
which would purport to require a handler to remit certain 
payments to an association of producers upon written request, 
this issue need not be reached by this Court under the particular 
facts involved in this lawsuit. 


The Act does provide protection for handlers such as Lawson’s, 
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and in light of § 2304, the Court concludes that Lawson’s could 
have lawfully refused to deal with DCSA when it received notice 
from Weir that he had entered into a Marketing Agreement with 
DCSA. If the particular DCSA Marketing Agreement signed by 
Weir prohibited Weir’s continued direct dealing with Lawson’s, 
Lawson’s could probably have legally terminated its Marketing 
Agreement with Weir. However, these are not the facts before the 
Court. 


In his letter of June 27, 1969, Weir informed Lawson’s that he 
had entered into a marketing contract with DCSA, and that 
DCSA would represent him in all matters pertaining to the sale of 
his milk to Lawson’s. In addition, Weir stated that he had 
authorized a deduction from the proceeds of his milk sold to 
Lawson’s to be paid over to the cooperative. However, in his letter 
Weir stated ‘J trust that you will cooperate and make the 
deduction and pay it over as I have requested,’’ and he did 
express his intention to continue to sell and ship his milk to 
Lawson’s. Based upon this letter and Lawson’s familiarity with 
the language of the typical form DCSA Marketing Agreement, 
Lawson’s allegedly terminated Weir’s contract on the ground that 
it would henceforth be required to deal with DCSA. The Court 
finds that Lawson’s actions were premature in this regard. 
Lawson’s could have informed Weir at that time that it would not 
deal with DCSA, and that should Weir’s contract with DCSA 
require that Lawson's do so that it would terminate its Marketing 
Agreement with Weir. In fact, in its letter to Weir dated June 27, 
1969, Lawson’s indicated that despite Weir’s stated intention not 
to terminate his contract with Lawson’s, his contract with DCSA 
might not allow him to do this. However, without affording Weir 
an opportunity to rebut Lawson’s presumptions, or the 
opportunity to exercise his protected right to choose to deal 
directly with Lawson’s, Lawson’s terminated the Marketing 
Agreement and refused to deal with Weir thereafter. 


Although Congress did intend to protect the handler from being 
placed in a position where he would be forced to deal with an 
association of producers against its better business judgment, the 
Prohibited Practices section makes it clear that a handler cannot 
refuse to deal with an individual producer because of his 
membership therein. Therefore, it was incumbent upon Lawson’s 
to allow Weir the opportunity to continue to deal directly with 
Lawson’s regardless of his membership in DCSA. In terminating 
Weir on the basis of his letter and Lawson’s presumptions 
regarding the DCSA Marketing Agreement, Lawson’s was in 
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effect, refusing to deal with Weir because of his membership in 
DCSA, in violation of § 2303(a). In fact, had Lawson’s seen the 
Marketing Agreement which Weir did sign with DCSA, it would 
have been apparent that Weir had an opportunity to continue to 
deal with Lawson’s as he had in the past. The relevant portions of 
that agreement provided: 


FIRST: That the Producer appoints the Association his sole and exclusive 
agent to sell all milk and cream produced on any farm in the control of or 
operated by said Producer except such milk and cream as said Producer 
may retain for home consumption (unless the Producer secures the written 
consent of the Association to dispose of said milk and cream in another 
manner)... 


SIXTH: This agreement shall supercede and terminate all other contracts 
agreements, or arrangements heretofore made by a Producer with respect 
to the sale of his milk or cream so long as no conflict occurs with existing 
contracts with other parties and the Producer hereby agrees not to renew 
and agrees to terminate at the earliest possible date any other existing 
contracts which would conflict with the Associations authority as the sole 
and exclusive agent for the undersigned Producer in the sale or handling of 
such milk or cream. . . . (Emphasis added.) 


As the underlined portions of the DCSA contract indicate, Weir 
might have been permitted to deal directly with Lawson despite 


the DCSA contract, and Lawson’s Marketing Agreement would 
not necessarily have been superceded by the DCSA agreement. 
Lawson’s could have remained the sole and exclusive buyer from 
Weir until Weir terminated the Lawson’s agreement, which 
termination was, of course, to be at “‘the earliest possible date.”’ 
Nevertheless, and without regard to the lawfulness of the DCSA 
contract, which issue is not before the Court, assuming that the 
earliest possible date on which Weir could legally terminate his 
contract with Lawson’s was after thirty days notice, pursuant to 
paragraph “SIXTH” of their Agreement, during that thirty day 
period, Lawson’s Marketing Agreement with Weir would not 
necessarily have been crippled by the fact of Weir’s signing with 
DCSA. In fact, Lawson’s was also in the position to give notice to 
Weir, upon receipt of his letter informing Lawson’s that he had 
entered into an agreement with DCSA, that it intended to 
terminate its contract with Weir in thirty days and that for that 
thirty day period it would continue to deal directly with Weir and 
would not in any event deal with DCSA. Had Lawson’s taken this 
action, and had Weir then stated to Lawson’s that he refused to 
deal directly with Lawson’s, this Court would be confronted with 
an entirely different situation. However, under the facts of this 
case, Lawson’s termination of its Marketing Agreement with 
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Weir must be viewed as a refusal to deal with him because of his 
membership in DCSA. Although Lawson’s might later have been 
placed in a situation in which DCSA might have attempted to 
require Lawson’s to deal directly with it, and Lawson’s could then 
have lawfully refused to deal with DCSA and Weir, the 
termination of Weir in this instance was too premature for this 
Court to find that Lawson’s conduct was lawfully based upon the 
provisions of § 2304. 


Similarly, the FOURTH paragraph of Lawson’s contract must 
be found to be unlawful and in violation of § 2303. The 
objectionable portion of that paragraph reads: 


FOURTH: Should the Producer, during the period covered by this 
agreement, enter into an agreement with uny person, group, firm, 
association, or corporation for the sale of his milk, effective during the 
period covered by this contract, . . . the Company shall be relieved 
thereafter from all further obligations to purchase the Producer's milk and 
the Company may, if it desires, give notice to the Producer that it desires 
forthwith to cancel this agreement, . . . (Emphasis added.) 


The Court finds that such language is too broad to be interpreted 
as a lawful application of the Disclaimersection of the Act. Again, 


Lawson’s has presented argument and sought to introduce 
evidence with regard to the economic necessity for such a 
provision in its marketing agreements. Although in reviewing the 
DCSA Marketing Agreement, the Court has gained some insight 
into the problem with which Lawson’s and other handlers may be 
confronted, the intent of Congress to protect the right of the 
individual producer to join an association of producers is clear. 
And, a provision in a contract which would afford a handler the 
right to cancel its contract with a producer simply because the 
producer has entered into an agreement with a cooperative, 
regardless of the nature of that agreement, can only be interpreted 
as coercive against a producer’s right to join and belong to an 
association. Of course, a handler could lawfully state in its 
marketing agreement that should the producer exercise his right 
to join a cooperative, the handler will exercise its right not to deal 
with that association. But the mere fact that a producer has 
entered into an agreement with a cooperative association cannot, 
under the provisions of the Agricultural Fair Practices Act, serve 
as a legal justification for refusing to continue to deal with that 
producer. 


The Court, therefore, concludes that Lawson’s termination of 
its Marketing Agreement with Weir by letter of July 3, 1969, was 
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in violation of 7 U.S.C. § 2303(a) and that the FOURTH 
paragraph of Lawson’s Marketing Agreement is unlawful and in 
violation of 7 U.S.C. § 2303(a). Accordingly, Lawson’s is hereby 
permanently enjoined from refusing to deal with John Weir 
because of his membership in DCSA. In addition, Lawson’s is 
permanently enjoined from including the FOURTH paragraph 
contained in its Marketing Agreement with Weir in any of its 
marketing agreements. This opinion shall not be interpreted, 
however, in any way to require that Lawson’s ‘‘deal’”’ with DCSA. 
Unless Congress shall indicate to the contrary, it is this Court’s 
position that as long as a handler such as Lawson’s has a valid 
and subsisting exclusive agency marketing agreement with a 
producer of milk, should that producer enter into a marketing 
agreement with a cooperative association, no provisions of the 
Act nor any federal regulations enacted pursuant thereto will 
require that Lawson’s deal with that association of producers, and 
a handler may, in its sound business judgment, require the 
producer to deal directly with it pursuant to terms and conditions 
which may be set forth in its marketing agreement. 


IT IS SO ORDERED. 
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AGRICULTURE DECISIONS 
Commodity Exchange Act 


BeAr, STEARNS AND Co. and Norman G. Fine. CEA 
Docket No. 232. Customers’ funds — failure to 
segregate in accordance with regulations — Sanction 


Mitter-LANE AND Company and Georce C. Lane. CEA 
Docket No. 225. Minimum financial requirements — 
failure to meet — Failure to segregate funds in 
accordance with the regulations — Making of false 
statements with respect to financial position — 
Sanction 


(No. 16,154) 


In re BEAR, STEARNS AND Co. and Norman G. Fine. CEA Docket 
No. 232. Decided December 3, 1974. 


Customers’ funds — undersegregation of — Sanction 


The stipulation of respondents has been accepted and the order herein is issued 
against them for violations of the Act and regulation in connection with 
their operation as a futures commission merchant in failing to segregate 
customers’ funds as found herein. The corporate respondent and the in- 
dividual respondent are denied trading privileges for a period of 30 days, 
and the registration of the corporate respondent as a futures commission 
merchant under the Act is suspended for a period of 30 days, as stated in 
paragraph 4 of the order herein. 


Richard W. Davis, for complainant. 
M. David Hyman, New York, N.Y., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), instituted by a complaint an- 
notice of hearing issued by the Assistant Secretary of Agriculture 
under the provisions of sections 6 (b) and 6 (c) of the said Act (7 
U.S.C. 9, 13b). The respondents are charged with willfully 
violating sections 4d (2) and 4g of the Commodity Exchange Act 
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(7 U.S.C. 6d (2), 6g) and sections 1.20 (a), 1.23 and 1.32 of the 
regulations of the Secretary of Agriculture thereunder (17 CFR 
1.20 (a), 1.23, 1.32). 


No hearing has been keld in this proceeding. The respondents 
have filed a stipulation under section 0.4 (b) of the Rules of 
Practice (17 CFR 0.4 (b)), in which they (1) admit the facts 
hereinafter set forth in paragraphs one through three of the 
Findings of Fact, (2) admit, for the purposes of this proceeding 
and for such purposes only, the remaining facts set forth in the 
Findings of Fact, (3) describe the steps they have taken to correct 
the alleged violations and to prevent recurrence of such violations 
and (4) waive hearing on the charges in the complaint and consent 
to the entry, without further proceedings, of the order contained 
herein. 


FINDINGS OF FACT 


1. Bear, Stearns and Co., a partnership organized in the state 
of New York with its principal place of business at 55 Water 
Street, New York, New York, is now and was at all times material 
herein a registered futures commission merchant under the 
Commodity Exchange Act. 


2. Norman G. Fine, an individual whose business address is 
the same as that of Bear, Stearns and Co., is now and was at all 
times material herein a general partner of respondent Bear, Sterns 
and Co., and was responsible for the management, direction and 
control of its activities relating to the trading of customers in 
regulated commodities. 


3. Respondents are now and were at all times material herein 
engaged in the business of futures commission merchant and, in 
the regular course of such business, carried accounts of customers 
who traded in commodity futures on contract markets subject to 
the provisions of the Commodity Exchange Act and the 
regulations thereunder. Such accounts, the trading therein, and 
the handling and disposition of funds in connection therewith, 
were subject to the provisions of the Act and regulations. At all 
such times, the respondent firm had to its credit with banks or 
other depositories, money in varying amounts, held in segregated 
accounts and identified as customers’ funds representing deposits 
of margin by and trading profits accruing to such customers. 


4. During the period from December 17, 1973 to February 27, 
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1974, respondents failed on 24 business days to make any 
computation or permanent record, as of the close of the market on 
each such business day, of the amount of money, securities, and 
property required to be held in segregated account in order to pay 
all credits and equities due to its customers, as provided in section 
1.32 of the regulations under the Commodity Exchange Act (17 
CFR 1.32). 


5. On February 11, 1974, February 12, 1974, March 8, 1974, 
March 11, 1974, and April 3, 1974, the respondent firm was 
undersegregated: that is, on the days mentioned the total amount 
of customers’ funds held in segregation as described in paragraph 
3 above was less than the amount necessary to pay all credits and 
equities due to such customers. As of the dates mentioned, such 
deficits amounted to approximately $133,730, $1,207, $45,133, 
$100,040, $48,667 respectively. 


6. On December 13, 1973, Mr. T. Reed McMinn, Director, 
Eastern Region, Commodity Exchange Authority sent to 
respondents a letter calling attention to the fact that as of 
November 26, 1973, the firm had not prepared a daily segregation 
record for any day in November, 1973 up to that date. The letter 
stated that its purpose was to notify the futures commission 


merchant and its general partner, Norman G. Fine, of these 
findings and ‘‘to afford your firm the opportunity to take 
necessary corrective action in order to achieve complaince with 
[section 1.32 of the regulations under the Commodity Exchange 
Act ].’’Such letter was received by the respondents on December 
17, 1973. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondents have willfully violated section 4d 
(2) and 4g of the Commodity Exchange Act (7 U.S.C. 6d (2), 6g) 
and sections 1.20 (a), 1.23 and 1.32 of the regulations of the 
Secretary of Agriculture thereunder (17 CFR 1.20(a), 1.23, 1.32). 
The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation and the terms of the proposed order and they believe 
that the entry of such order without further proceedings would 
constitute a satisfactory disposition of this case, serve the public 
interest and effectuate the purposes of the Commodity Exchange 
Act. The complainant, therefore, recommends that the stipulation 
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be accepted and the proposed order be issued, terminating this 
proceeding. It is concluded that the complainant’s 
recommendation should be adopted. 


ORDER 


1. Respondents Bear, Stearns and Co., and Norman G. Fine 
shall cease and desist from (a) failing to make a computation and 
permanent record, as of the close of the market on each business 
day, of the amount of money, securities and property required to 
be held in segregated account in order to pay all credits and 
equities due to their customers, and (b) failing to hold in 
segregated accounts and identified as customers’ funds sufficient 
money, securities, and property to pay all credits and equities due 
to its customers. 


2. Respondents Bear, Stearns and Co., and Norman G. Fine 
are prohibited from trading on or subject to the rules of any 
contract market for a period of 30 days and all contract markets 
shall deny trading privileges to the respondents for that period. 
Such prohibition and denial shall apply to all trading done and 
positions held directly by the said respondents, either for their 


own account or as the agent or representative of any other person 
or firm, and also to all trading done and positions held indirectly 
through persons or firms owned or controlled by the said respond- 
ents. 


3. The registration of respondent Bear, Stearns and Co., as a 
futures commission merchant under the Commodity Exchange 
Act is suspended for a period of 30 days. 


4. The prohibition from trading and suspension of registration 
announced in paragraphs two and three above shall not become 
effective unless the respondents should, after complaint and 
hearing in accordance with established procedure, be found to 
have violated, within three years from the date of issuance of this 
order, the Commodity Exchange Act or regulations thereunder by 
reason of acts other than those constituting the basis for the 
charges brought in this proceeding, in which event a supplemental 
order in this proceeding may be issued, without further notice, 
making effective forthwith the aforesaid prohibition and 
suspension, which shall be in addition to any sanction which may 
be imposed as a result of such subsequent violation. 


5. A copy of this decision and order shall be served on each of 
the parties and on each contract market. 
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(No. 16,155) 


In re Mitter-LANE AND Company and GeorcE C. Lane. CEA 
Docket No. 225. Decided November 26, 1974. 


Customers’ funds — failure to segregate — False financial statements — 

Reports and records — failure to prepare and submit and to keep in 

accordance with regulations — Failure to meet financial requirements — 
Sanctions 


Where the stipulation of respondents has been accepted, the order herein against 
them is issued for violations of the Act and regulations in connection with 
segregation of funds, false financial statements and reports and records as 
found herein. Both the corporate and the individual respondents are denied 
trading privileges for a period of six (6) months. Further, the corporate 
respondent’s registration as a futures commission merchant under the Act 
is suspended for a period of six (6) months, and respondent George C. 
Lane’s license as a floor broker under the Act is revoked. 


Michael D. Weiner, for complainant. 
James L. Fox, Chicago, IIll., for respondents. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act, ‘‘the Act’”’ (7 U.S.C. § 1 et seq.), instituted by a 
Complaint and Notice of Hearing, alleging that the respondent 
Miller-Lane & Company is now, and was at all times material 
herein, a registered futures commission merchant under the Act 
and that respondent George C. Lane, is now, and was at all times 
material herein, president and sole stockholder of Miller-Lane & 
Company and registered as a floor broker under the Act. The 
complaint charges that the respondents failed to keep funds in 
segregated accounts sufficient to pay the equities due all 
regulated commodity customers on six specified dates, in 
violation of section 4d(2) of the Commodity Exchange Act (7 
U.S.C. 6d(2)) and section 1.20 of the regulations issued 
thereunder (17 CFR 1.20). The complaint further charges that the 
respondents failed to meet the minimum financial requirements of 
section 4f of the Commodity Exchange Act (7 U.S.C. 6f) and 
section 1.17 of the regulations issued thereunder (17 CFR 1.17) on 
April 30, 1973 and July 31, 1973. The complaint further charges 
that the respondents made false statements in regard to the true 
financial position of the corporation on Commodity Exchange 
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Authority Form 1-FR as of January 31, 1973 and July 31, 1973. 
The complaint further charges that the respondents violated 
sections 1.10 and 1.35 of the regulations issued under the 
Commodity Exchange Act (17 CFR 1.10 and 1.35) by failing to 
prepare and submit net worth computations and failing to keep 
‘full, complete and systematic records relating to the business of 
commodity futures trading.” 


Prior to hearing the respondents agreed to a stipulation under 
section 0.4(b) of the Rules of Practice (17 CFR 0.4(b)) in which 
they (1) admit the facts hereunder as set forth in paragraphs 1 
through 8 of the Findings of Fact, (2) waive oral hearing on the 
charges in the complaint, and (3) consent to the entry, without 
further proceedings, of a Decision and Order containing the facts 
admitted in such stipulation as the Findings of Fact for the 
purposes of this proceeding only, conclusions of law based on such 
findings, and the Order contained herein. 


FINDINGS OF FACT 


1. Respondent Miller-Lane & Company, an Illinois corporation 
with its principal office and place of business at 343 South 
Dearborn Street, Chicago, Illinois 60604, is now, and was at all 
times material herein, a registered futures cominission merchant 
under the Commodity Exchange Act, engaged in trading 
commodities for future delivery. 


2. Respondent George C. Lane, an individual whose business 
address is the same as the corporate respondent, was at all times 
material herein, president and sole stockholder of Miller-Lane & 
Company and registered as a floor broker under the Commodity 
Exchange Act. At all such times, respondent Lane had 
responsibility for the operation and management of the corporate 
respondent. Subsequent to the issuance of the complaint in this 
proceeding, Hartford Commodities Corporation, an _ Illinois 
corporation, acquired all of the stock of respondent Miller-Lane & 
Company, with respondent Lane having no ownership interest in, 
and no management or control with respect to, Hartford 
Commodities Corporation. 


3. At all times material herein, the respondents Miller-Lane & 
Company and George C. Lane were required to separately account 
for and segregate all money, securities, and property received to 
margin, guarantee, or secure the trades or contracts of commodity 
customers in accordance with the requirements of section 4d(2) of 
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the Commodity Exchange Act (7 U.S.C. 6d(2)) and section 1.20 of 
the regulations issued thereunder (17 CFR 1.20). 


4. The segregation records of the respondent Miller-Lane & 
Company disclose that respondent Miller-Lane & Company failed 
to keep funds in segregated accounts sufficient to pay the equities 
due all regulated commodity customers as of the respective dates 
as follows: 


Date Amount of Undersegregation 
August 22, 1973 138,330.25 
August 23, 1973 173,801.27 
August 24, 1973 200,889.10 
August 27, 1973 84,459.88 
August 2i, 1973 59,939.01 
August 29, 1973 69,980.83 


5. On April 30, 1973, and July 31, 1973, the respondent 
corporation was engaged in business as a registered futures 
commission merchant under the Commodity Exchange Act, 
notwithstanding that on both dates it failed to meet the minimum 
financial requirements under section 4f of the Commodity 
Exchange Act (7 U.S.C. 6f) and section 1.17 of the regulations 
issued thereunder (17 CFR 1.17). As of April 30, 1973, the 
respondent lacked approximately $86,000.00 of having sufficient 
capital to meet such minimum financial requirements under the 
Act, and on July 31, 1973, it lacked approximately $77,000 of 
having sufficient capital to meet the minimum financial 
requirements. 


6. On June 21, 1973, the respondent corporation submitted to 
the Commodity Exchange Authority a financial report (Form 1- 
FR) as of January 31, 1973, certiiied by the respondent George C. 
Lane to reflect the true financial position of the corporation. The 
said respondents made material false statements in such report by 
overstating the amount of adjusted excess working capital by 
approximately $44,000. On October 31, 1973, respondent 
corporation submitted to the Commodity Exchange Authority a 
financial report (Form 1-FR) as of July 31, 1973, certified by the 
respondent George C. Lane to reflect the true financial postiion of 
the corporation. The said respondents made material false 
statements in such report by stating that the corporation had an 
excess of adjusted working capital when in fact it failed to meet 
minimum financial requirements under the Commodity Exchange 
Act by approximately $77,000. 


7. Under section 1.10 of the regulations issued pursuant to the 
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Commodity Exchange Act (17 CFR 1.10), the respondent 
corporation was obligated at all times material herein to prepare a 
written computation of its net worth at least once each month. 
Further, whenever such computation showed, or the respondent 
knew or had reascn to believe, that its net worth declined 20 % or 
more from its net worth as shown in the previous report of its 
financial condition, the respondent corporation was obligated to 
immediately notify the Commodity Exchange Authority. The 
dates of examination of records of respondent corporation and the 
months the respondent corporation failed to prepare the net worth 
computations are as follows: 


Date of Examination Months Net Worth 
Computation Not Prepared 

May 22, 1973 March and April, 1973 

June 7, 1973 April, 1973 

July 9, 1973 May, 1973 

August 28, 1973 July, 1973 

November 5, 1973 August and September, 1973 

December 11, 1973 August, September, and October, 1973 

January 10, 1974 October and November, 1973 


The months respondent corporation failed to notify the 
Commodity Exchange Authority of the reduction in net worth of 
20 % or more from the January 31, 1973 financial statement and 
the percentage decreases are as follows: 


Month Approximate Percentage Decrease 
February, 1973 23 % 
March, 1973 34 % 
April, 1973 43 % 
May, 1973 55 % 
June, 1973 62 % 


8. Section 1.35 of the regulations promulgated under the 
Commodity Exchange Act (17 CFR 1.35) obligated respondent 
corporation to keep ‘‘full, complete and systematic records .. . 
relating to his business of dealing in commodity futures... . 
Included among such records shall be all. . . ledgers.”’ As of April 
17, 1973, the respondent corporation had failed to post its general 
ledger for December 1972 through March 1973. As of August 27, 
1973, the general ledger had not been posted for July 1973. As of 
December 11, 1973, the general ledger had not been posted for 
August through November 1973. As of January 10, 1974 the 
general ledger had not been posted for November or December 
1973. 
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CONCLUSIONS 


By reason of the facts set forth above, Miller-Lane & Company 
and George C. Lane have violated sections 4d, 4f, 4g, and 6(b) of 
the Commodity Exchange Act (7 U.S.C. 6d, 6f, 6g and 9) and 
sections 1.10, 1.17, 1.20, and 1.35 of the regulations promulgated 
under the Act (17 CFR 1.10, 1.17, 1.20, and 1.35) by failing to 
meet the minimum financial requirements of the Act, by making 
material false statements concerning the true financial position of 
the corporation, by failing to prepare and submit net worth 
computations and failing to keep ‘‘full, complete and systematic 
records”’ relating to the business of commodity futures, and by 
failing to segregate funds sufficient to pay the equities due all 
regulated commodity customers on six specified dates. It is 
concluded that the Order consented to by the respondents is 
warranted under section 6(b) of the Act (7 U.S.C. 9) and 5 U.S.C. 
558. 


The complainant states that Administrative Officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation submitted by the respondents. The Administrative 
Officials believe that the prompt entry of the proposed Order 
would constitute a satisfactory disposition of this case, serve the 
public interest, and effectuate the purposes of the Act. The 
complainant recommends, therefore, that the stipulation be 
accepted and the proposed Order be issued. 


ORDER 


1. Effective upon the date of service of this Order upon the 
respondents Miller-Lane & Company and George C. Lane, 
respondents shall cease and desist from (1) engaging in business 
as a futures commission merchant within the meaning of the 
Commodity Exchange Act without meeting the financial 
requirements prescribed by section 4f of the Commodity 
Exchange Act (17 U.S.C. 6f) and section 1.17 of the regulations 
issued thereunder (17 CFR 1.17), and (2) failing to keep funds in 
segregated accounts sufficient to pay the equities due all 
regulated commodity customers, and (3) submitting to the 
Commodity Exchange Authority financial reports which fail to 
reflect the true financial position of the corporation, and (4) failing 
to prepare a written computation of its net worth at least once 
each month, and (5) failing to notify the Commodity Exchange 
Authority whenever such computation shows, or the respondents 
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know or have reason to believe, that the corporate respondent’s 
net worth has declined 20 % or more from its net worth as shown 
in the previous report of its financial condition, and (6) failing to 
keep ‘‘full, complete, and systematic records’ as required by 
section 1.35 of the regulations promulgated under the Commodity 
Exchange Act (17 CFR 1.35). 


2. Effective on the thirtieth day after the date of entry of this 
Order, 


(a) The registration of respondent George C. Lane as floor 
broker is hereby revoked, and 


(b) Respondent George C. Lane is prohibited from trading on 
or subject to the rules of any contract market for a period of six 
months, and all contract markets shall refuse all trading 
privileges to the respondent during this period, such prohibition 
and refusal to apply to all trading done and positions held by 
respondent directly or indirectly. 


3. Effective on the thirtieth day after the date of entry of this 
Order, 


(a) The registration of respondent Miller-Lane & Company 


as futures commission merchant under the Commodity Exchange 
Act is hereby suspended for a period of six months, and 


(b) Respondent Miller-Lane & Company is prohibited from 
trading on or subject to the rules of any contract market for a 
period of six months, and all contract markets shall refuse all 
trading privileges to the respondent during this period, such 
prohibition and refusal to apply to all trading done and all 
positions held by respondent Miller-Lane & Company directly or 
indirectly. 


4. The prohibition from trading and suspension of registration 
set forth in paragraph 3 above shall not become effective unless 
respondent Miller-Lane & Company shall have violated the 
Commodity Exchange Act or the regulations issued thereunder 
within three years from the date of issuance of this Order by 
reason of facts other than those constituting the basis for charges 
brought in this proceeding. In the event such subsequent 
violation should be found to have occurred, after complaint and 
hearing in accordance with established procedure, a supplemental 
Order may be issued in this proceeding, without further notice, 
making effective the prohibition and suspension set forth in 
paragraph 3 above. Such Order shall be in addition to any 
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sanction which may be imposed as a result of such subsequent 
violation. 


5. A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 





LIST OF DECISIONS REPORTED 
DECEMBER 1974 


AGRICULTURE DECISIONS 
Laboratory Animal Welfare Act 


Anperson, Maccie. LAWA Docket No. 32. Consent 


(No. 16,156) 


In re Maccit ANDERSON. LAWA Docket No. 32. Decided Decem- 
ber 2, 1974. 


Consent order 


Respondent has consented to the issuance of the cease and desist order herein 
against her for violating the Act and regulations in operating as a dealer 
without being licensed as such under the Act. Respondent is ordered to 
cease and desist from such violations, as found herein and as stated in the 
Order herein. 


Thomas E. Bundy, for complainant. 
Donald M. Ingersoll, Olympia, Wash., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act, instituted by a Complaint filed on September 16, 1974, by 
the Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging respondent 
with various violations of the Act and regulations issued 
thereunder (9 CFR 1.1 et seq.), hereinafter referred to as the 
regulations. 


On October 2, 1974, respondent filed an amended answer in 
which she admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing, and for the purposes of this proceeding and for such 
purposes only, consents to the issuance, without further 
procedure, of a specified order, containing findings of fact and 
conclusions based upon the allegations contained in the 
complaint. 
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FINDINGS OF FACT 


1. (a) Maggie Anderson, hereinafter referred to as_ the 
respondent, is an individual with her principal place of business 
located at Route 1, Box 586, Chehalis, Washington 98532. 


(b) The respondent is, and at all.times material herein was, 
engaged in the business of offering for transportation and selling 
dogs, affecting commerce, for compensation or profit, for use as 
pets. 


2. Respondent, on or about April 8, 1974, sold and offered for 
transportation, affecting commerce, from Chehalis, Washington, 
to Pet Pourri Store No. 4, Paramus Park Mall, Paramus, New 
Jersey, two puppies, without being licensed as a dealer under the 
Act and the regulations. 


3. Respondent, on or about April 8, 1974, sold and offered for 
transportation, affecting commerce, from Chehalis, Washington, 
to Docktor Pet Center, Willow Brook Mall, Wayne, New Jersey, 
two puppies, without being licensed as a dealer under the Act and 
the regulations. 


4. Respondent, on or about April 15, 1974, sold and offered for 
transportation, affecting commerce, from Chehalis, Washington, 
to Docktor Pet Center, Willow Brook Mall, Wayne, New Jersey, 
two puppies without being licensed as a dealer under the Act and 
the regulations. 


5. Respondent, on or about April 15, 1974, sold and offered for 
transportation, affecting commerce, from Chehalis, Washington, 
to Pet Pourri Store No. 4, Paramus Park Mall, Paramus, New 
Jersey, two puppies, without being licensed as a dealer under the 
Act and regulations. 


CONCLUSIONS 


By reason of facts contained in findings of fact 1, 2, 3, 4, and 5 
herein, respondent has violated section 4 of the Act (7 U.S.C. 
2134) and section 2.1 of the regulations (9 CFR 2.1). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent, her agents and employees, shall cease and desist 
from selling or offering for sale, transporting or offering for trans- 
portation, affecting commerce, to any research facility or for 
exhibition or for use as a pet any animal, or buying, selling, 
offering to buy or sell, transporting or offering for transportation, 
affecting commerce, to or from another dealer or exhibitor under 
the Act, any animal, unless or until she shall have obtained a 
license from the Secretary and such license shall not have been 
suspended or revoked. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon the respondent. Copies 
hereof shall ebe served upon the parties. 





LIST OF DECISIONS REPORTED 


DECEMBER 1974 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


AMERICAN BeeEF Packers, Inc. P&S Docket No. 
Order of dismissal 


CARROLLTON Livestock Auction, Inc. P&S Docket No. 
4950. Consent order 


Dincer, Wittarp C. P&S Docket No. 5019. Consent 
order — Sanction 


Ducote, Mitspurn J. P&S Docket No. 5017. Consent 
order — Sanction 


DuUNNIGAN, Bitty E., Joe SKkaccs and Jor STEWART. 
P&S Docket No. 4915. Amendment to Initial Deci- 
sion and Order 


GREEN, JAMES A. P&S Docket No. 4990. Consent order 


INMAN, VERNON. P&S Docket No. 5011. Consent order — 
Sanction 


Miter, JAMES J. P&S Docket No. 4700. Order vacating 
Stay Order 


Missourt Beer Packers, Inc. P&S Docket No. 4956. 
Consent order 


Puiturps, Steve C., Puittrip W. Tuompson, C. H. Horney 
and Rospert We tcH. P&S Docket No. 5023. Consent 
order — Sanction 


Santa Fe Packinc Company, Inc. P&S Docket No. 5033. 
Consent order 


SuuTts, Lyte C. and Rurye Suutts. P&S Docket No. 
4995. Consent order — Sanction 


STEWART, FLYNN W. and Ftynn S. Stewart, II. 
Docket No. 5038. Consent order 


Swanson, Davin, Jr. P&S Docket No. 5027. Consent 
order — Sanction 
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AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921 


VeLD, Ecpert and LiItLtiAn VeLp. P&S Docket No. 5032. 
Consent order — Sanction 


W acn_er, Bruce. P&S Docket No. 4986. Consent order 


WesTERN Pork Packers, INc., a Mass. Corp., and WEs- 
TERN Pork Packers, Inc.,a N.Y. Corp. v. FARMLAND 
ENTERPRISES, INc. a Corp., and FRANK R. WeEst. 
P&S Docket No. 4793. Order setting aside Stay 
Order 


Worstey, Braxton McLinpen. P&S Docket No. 4716. 
Stay order pending issuance of further order 


(No. 16,157) 


In re AMERICAN BEEF Packers, Inc. P&S Docket No. 4855. De- 
cided December 2, 1974. 


Order of dismissal 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Hugh A. Stowe, for complainant. 
David E. Pavel, Omaha, Nebr., for respondent. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


Complainant has filed a motion to dismiss the complaint in this 
proceeding. Complainant states that respondent has submitted 
written affidavits from its Treasurer and its President outlining 
procedures that it has established to avoid recurrence of the 
practice alleged to have occurred in this proceeding and has 
entered into a settlement, satisfactory to the purchaser of the 
meat in question, for the monetary damages resulting from 
shipment of the meat. Complainant is satisfied that the respond- 
ent has taken appropriate action to prevent a recurrence of the 
practice in issue and believes that a formal order to discontinue 
such practice will not be required in order to effectuate the 
purposes of the Act. Under these circumstances, it would appear 
that further prosecution of this proceeding will not be necessary in 
the public interest. 
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Accordingly, complainant’s motion is granted, and the 
complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 16,158) 


In re Santa Fe Packinc Company, Inc. P&S Docket No. 5033. 
Decided December 2, 1974. 


Consent order 


Respondent has consented to the issuance of the cease and desist order herein 
against it for violating the Act and regulations in the issuance of insufficient 
funds checks in purported payment for livestock purchased in commerce 
and failure to pay when due for such livestock. Respondent is ordered to 
cease and desist from such violations. 

Dennis Strawderman, for complainant. 

Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint and Notice of Hearing filed on September 27, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the 
respondent has violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an Answer in which it admits the 
jurisdictional allegations of the Complaint and Notice of Hearing, 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the Rules of Practice (9 CFR 
202.1 et seq.), and consents to the issuance of a specified Order 
containing findings of fact and conclusions based upon the 
allegations of the Complaint and Notice of Hearing, the Order to 
become effective on the first day after service upon respondent. 
Complainant has recommended that the Cease and Desist Order 
consented to by the respondent be issued. 
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FINDINGS OF FACT 


1. (a) The Santa Fe Packing Company, Inc., hereinafter 
referred to as the respondent, is a corporation whose address is 
1509 N. Main, Muskogee, Oklahoma 74401. 


(b) Respondent, at all times material herein, was engaged in 
the business of buying livestock in commerce for the purposes of 
slaughter. 


(c) Respondent, at all times material herein, was a packer, 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
purchased livestock and failed to pay, when due, the full purchase 
price of such livestock. 


DATE OF NO. OF HEAD AMOUNT PURCHASED 
PURCHASE FROM 
9/25/73 8 hogs $ 647.00 L. Martin 
11/16/73 1 cow 300.96 Dick Sheffield 
11/20/73 1 cow 283.86 Lowell Lindsey 
11/27/73 1 cow 275.88 A. E. Cohea 
12/4/73 3 hogs 320.87 Johnny Scott 
12/18/73 l cow 316.44 John Mayer 
12/18/73 1 bull 421.40 John Seward 
12/20/73 2 cows 301.32 Jay Matthews 
12/26/73 1 bull 536.20 James Neumyer 
12/26/73 1 cow 167.40 Zack Roberson 
1/2/74 4 cows 642.60 Jay Matthews 
1/15/74 1 cow 270.18 J. Ramsey 
1/31/74 1 cow 313.88 Dick Sheffield 
1/31/74 8 hogs 904.90 Rance Robinson 
3/27/74 12 cattle 2,553.26 Frank Bartholet 


3. Respondent, in connection with its operation as a packer, on 
or about the dates and in the transactions set forth in paragraph 2 
above, issued checks, in purported payment for such livestock, 
which were reutrned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


4. Respondent, during the period from September 25, 1973, 
through December 31, 1973, in connection with its operation as a 
packer, purchased livestock while its current liabilities exceeded 
its current assets and in connection with the transactions 
occurring during said period, as set forth in paragraph 2 above, 
failed to pay for the livestock at the time of purchase. 
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CONCLUSIONS 


By reason of the facts alleged in paragraphs 2, 3, and 4, herein, 
respondent has engaged in unfair practices in commerce, in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent, Santa Fe Packing Company, Inc., its officers, 
directors, agents, employees, successors, and assigns, directly or 
through any corporate or other device, in connection with 
respondent’s operations as a packer, shall cease and desist from: 
(1) failing to pay, when due, the full purchase price of livestock 
purchased in commerce; (2) issuing checks or drafts in payment 
for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented 
for payment; and (3) purchasing livestock in commerce while 
respondent’s current liabilities exceed its current assets unless 
respondent pays the full purchase price of the livestock at the time 
of purchase. 


This Order shall become effective on the first day after service 
hereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,159) 


In re CARROLLTON Livestock Auction, Inc. P&S Docket No. 
4950. Decided December 3, 1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in connection with the maintenance 
and use of its custodial account and with payments to truckers for livestock 
consigned. Respondent is ordered to cease and desist from such violations. 


Dennis Strawderman, for complainant. 
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C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging the respondent has wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended Answer in which it admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified Order containing findings 
of fact and conclusions based upon the allegations of the 
Complaint and amended Answer, the Order to become effective on 
ihe sixth day after service upon respondent. Complainant has 
recommended that the Cease and Desist Order consented to by 
the respondent be issued. Complainant has also recommended 
that respondent not be suspended as a registrant under the Act 
because respondent has demonstrated that the deficit in its 
‘Custodial Account for Shippers’ Proceeds’’ has been eliminated. 


FINDINGS OF FACT 


1. (a) Carrollton Livestock Auction, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at 614 South Main, Carrollton, Missouri. 


(b) Respondent is now and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Carrollton Livestock Auction, Inc., a posted stockyard under 
the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling 
livestock in commerce for its own account; 


(3) Registered with the Secretary of Agriculture as a 
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market agency to sell livestock in commerce and as a dealer to buy 
and sell livestock in commerce. 


2. Respondent, during the period from October 31, 1973, 
through February 26, 1974, failed to maintain and properly use its 
“Custodial Account for Shippers’ Proceeds’’ thereby endangering 
the faithful and prompt accounting therefor in payment of the 
portions thereof due the owners or consignors of livestock in that: 

(a) As of October 31, 1973, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’”’ 
in the amount of $201,573.85 and had to offset said checks cash in 
said bank account in the amount of $38,418.89. Respondent had 
deposits in transit which totaled $53,370.68 and current proceeds 
receivable totaling $67,059.11 thereby resulting in a deficiency of 
$42,725.17 in funds available to pay the shippers their proceeds; 


(b) As of December 24, 1973, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $283,081.41 and had to offset said checks cash in 
said custodial account in the amount of $186,924.86. Respondent 
at this time had no deposits in transit and had no current proceeds 
receivable thereby resulting in a deficiency of $96,156.55 in funds 
available to pay the shippers their proceeds; 


(c) As of January 8, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $218,526.92 and had to offset said checks cash in 
the custodial account in the amount of $80,600.44. Respondent at 
this time had no deposits in transit and no current proceeds 
receivable thereby resulting in a deficiency of $137,926.48 in funds 
available to pay the shippers their proceeds; 


(d) As of January 29, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $293,184.56 and had to offset said checks cash in 
the custodial account in the amount of $121,526.43. Respondent 
at this time had no deposits in transit and no current proceeds 
receivable thereby resulting in a deficiency of $171,658.13 in funds 
available to pay the shippers their proceeds; 


(e) As of February 26, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds” 
in the amount of $144,517.88 and had to offset said checks cash in 
the custodial account in the amount of $73,117.01. Respondent at 
this time had no deposits in transit and no current proceeds 
receivable thereby resulting in a deficiency of $71,400.87 in funds 
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available to pay the shippers their proceeds; 


(f) Such deficiencies were due in part to respondent’s failure 
to deposit in the ‘Custodial Account for Shippers’ Proceeds’’, 
within the time prescribed by the regulations, an amount equal to 
the proceeds receivable from sales of the consigned livestock. 


3. Respondent, in connection with its solicitations of livestock 
consignments for sale on a commission basis at the stockyard paid 
the trucking bill pertaining to said livestock for persons 
consigning their livestock to respondent for said sale. Listed 
below is a list of transactions occurring during January and 
February, 1974, wherein respondent paid the trucking charge: 


Date of Sale Consignor Amount of Trucker Paid 
(1974) Trucking 

January 17 Martin Carey $ 25.00 Earl Johnson 
January 17 Louise Plattner 66.00 Dary] Plattner 
January 17 Earl Kummeyer 20.00 Merle King 
January 24 Harlen Dean 25.00 Ralph Dooley 
January 24 Louise Plattner 104.00 Daryl] Plattner 
January 24 Nelson Heuman 75.00 Lewis and Son 
February 7 Nelson Heuman 60.00 Lewis and Son 


CONCLUSIONS 


By reason of the facts alleged in paragraphs 2 and 3 above, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)) and section 201.42 of the regulations (9 
CFR 201.42). 


Inasmuch as respondent consented to the issuance of the Order 
set forth below and complainant has recommended that such 
Order be issued, the Order will be issued. 


ORDER 


Respondent, Carrollton Livestock Auction, Inc., its officers, 
directors, agents and employees, directly or through any 
corporate or other device in connection with its operations as a 
market agency shall cease and desist from: 


1. Failing to deposit in the ‘“‘Custodial Account for Shippers’ 
Proceeds’’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 
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2. Failing to maintain the ‘‘Custodial Account for Shippers’ 
Proceeds”’ in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); and 


3. Providing free trucking services for persons consigning 
livestock to respondent’s stockyards for sale on commission. 


The Order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,160) 


In re Missour! BEEF Packers, Inc. P&S Docket No. 4956. Decided 
December 3, 1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations, as stated herein. Respondent is order- 
ed to cease and desist from such violation. 


Dennis Strawderman, for complainant. 
Robert S. Flaniken, Plainview, Tex., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint and Notice of Hearing filed on May 9, 1974, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent 
has violated the Act. 


Respondent Missouri Beef Packers, Inc. has filed an answer in 
which it: 


1. States it is a Missouri corporation with a place of business 
located in Plainview, Texas; 


2. Admits the jurisdictional facts alleged in paragraph 1 of the 





1784 MISSOURI BEEF PACKERS 
Cite as 33 A.D. 1783 


Complaint and Notice of Hearing and further admits that the 
Secretary has jurisdiction in this matter; 


3. Neither admits nor denies for purposes of settlement the 
remaining allegations contained in the Complaint and Notice of 
Hearing; 


4. Waives oral hearing, the Judge’s decision, further procedure 
under the rules of practice, and the inclusion in the final order of 
the Secretary of Agriculture of any findings of fact other than 
those jurisdictional facts set forth in paragraph 1 of the Complaint 
and Notice of Hearing; and 


5. Consents to the entry of a specific Order under section 203(b) 
of the Act (7 U.S.C. 193(b)), as follows, the provisions of which 
are to be promulgated under the Act and are not to be construed 
to apply to any activities other than those subject to the Act. 


Complainant has recommended that the Order consented to by 
respondent be issued. 


FINDINGS OF FACT 


(a) Missouri Beef Packers, Inc., hereinafter referred to as 
respondent, is a Missouri corporation with a place of business 
located in Plainview, Texas. 


(b) Respondent is now, and all times material herein was, 
engaged in the business of preparing meats and meat food 
products for sale and shipment in commerce. 


(c) Respondent is now and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Act provides: 


202.5 Stipulations and consent orders .. . 
(6) Consent order 


At any time after the issuance of the moving paper and prior to the hearing 
in any proceeding, the Secretary, in his discretion, may allow the respond- 
ent to consent to an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which he admits at 
least those facts necessary to the Secretary’s jurisdiction and agrees that 
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an order may be entered against him. 


Upon a record composed of the complaint and the stipulation or 
agreement consenting to the order, the judge may enter the order 
consented to by the respondent, which shall have the same force and effect 
as an order, made after oral hearing. 


The facts admitted by respondent and set forth in the Findings 
of Fact are sufficient to subject it to the jurisdiction of the 
Secretary of Agriculture. 


In as much as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent Missouri Beef Packers, Inc., its successors and 
assigns, its officers, employees and agents in connection with 
sales of meat and meat food products in commerce, shall not make 
payments of money, as a means of acquiring, maintaining or 
expanding an account with the customer, to an employee, officer, 
director or agent of the customer or to any third person 


designated by any such employee, officer, director, or agent of the 
customer (except to a legitimate broker for lawful brokerage serv- 
ices rendered). 


The Order shall become effective on the first day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,161) 


In re Steve C. Puiturs, PHittiep W. THompson, C. H. Horney, 
and Rospert We tcu. P&S Docket No. 5023. Decided Decem- 
ber 3, 1974. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
operating as a dealer under the Act without complying with the bonding 
requirements thereof. Respondents are ordered to cease and desist from so 
operating and respondents are suspended as registrants under the Act 
until they are in full compliance with the bonding requirements thereof. 
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John E. Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondents have 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the order 
consented to by the respondents be issued. 


FINDINGS OF FACT 


1. A. Steve C. Phillips, Phillip W. Thompson, C. H. Horney 
and Robert M. Welch, hereinafter referred to as the respondents, 
are partners, d/b/a Denton Stockyard, with its principal place of 
business located at Siler City, North Carolina 27344. 


B. Respondents are, and at all times material herein were: 


(1) Engaged in the business of buying and selling 
livestock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported in their annual 
report, transacted as a dealer during the period July 23, 1973, 
through December 31, 1973, respondents were required under the 
Ac5d and the regulations, to increase from $10,000 to $55,000 the 
amount of bond or bond equivalent maintained to secure the 
performance of their dealer obligations. Respondents were 
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notified by certified mail on or about June 13, 1974, and June 27, 
1974, that if they continued their livestock operations without 
adequate bond coverage as required under the Act and the 
regulations, they would be in violation of the Act and the 
regulations promulgated thereunder. Notwithstanding such 
notice, respondents have continued to engage in the business of a 
dealer buying and selling livestock in commerce for their own 
account without furnishing the required additional bond 
coverage. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). 


Inasmuch as the respondents have consented to the issuance of 
the order set forth below, and the Complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondents, in connection with their operations under the 
Act, shall cease and desist from engaging in business in commerce 
in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 


Respondents are suspended as registrants under the Act until 
such time as they comply fully with the bonding requirements 
under the Act and the regulations. When they have complied with 
such requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 
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(No. 16,162) 


In re W. R. Reese. P&S Docket No. 4982. Decided December 3, 
1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against him 
for violations of the Act and regulations in connection with the keeping of 
accounts and records, deficiencies in his custodial account, and improper 
practices of furnishing stockyard services to an employee engaged in buying 
and selling as a dealer at the stockyard and of permitting employees to pur- 
chase consigned livestock for their own accounts. Respondent is ordered to 
cease and desist from such violations. 


John E. Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the cease and 
desist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. W.R. Reese, hereinafter referred to as the respondent, is 
an individual, d/b/a, Starkville Livestock Auction Company, and 
Bob Reese Cattle Co., whose address is Starkville, Mississippi 
39759. 
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B. Respondent is, and at all times material herein was: 


(1) engaged in the business of conducting and operating 
Starkville Livestock Auction Company Stockyard, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(4) registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce, and as a dealer to 
buy and sell livestock in commerce. 


2. A. Respondent, during the period from January 2, 1974, 
through February 6, 1974, failed to maintain and use properly his 
‘Custodial Account for Shippers’ Proceeds’’, thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock, in that: 


(1) As of January 2, 1974, respondent had outstanding 
checks drawn on his ‘‘Custodial Account for Shippers’ Proceeds’”’ 
in the amount of $3,585.24, and had to offset said checks an 
overdrawn bank account in the amount of $4,085.86, no deposits 
in transit and no current proceeds receivable, resulting in a 
deficiency of $7,671.10 in funds available to pay shippers’ 
proceeds; 


(2) As of January 16, 1974, respondent had outstanding 
checks drawn on his ‘‘Custodial Account for Shippers’ Proceeds’”’ 
in the amount of $15,914.50, and had to offset said checks, cash in 
said bank account in the amount of $12,516.50, no deposits in 
transit and no current proceeds receivable, resulting in a 
deficiency of $3,398.00 in funds available to pay shippers’ 
proceeds; and 


(3) As of February 6, 1974, respondent had outstanding 
checks drawn on his ‘‘Custodial Account for Shippers’ Proceeds’”’ 
in the amount of $10,699.37, and had to offset said checks, cash in 
said bank account in the amount of $1,814.35, no deposits in 
transit and no current proceeds receivable, resulting in a 
deficiency of $8,885.02 in funds available to pay shippers’ 
proceeds. 


B. Such deficiencies were due to respondent’s failure to 
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deposit in his “Custodial Account for Shippers’ Proceeds,’’ within 
the time prescribed by the regulations, an amount equal to the 
proceeds receivable from market support purchases; as well as 
respondent’s failure to deposit in his “Custodial Account for 
Shippers’ Proceeds,’’ within the time prescribed by the 
regulations, an amount equal to the proceeds receivable from sales 
of consigned livestock. 


3. Respondent, on or about the dates set forth below, 
permitted an employee, who was performing the duties of 
weighmaster, to purchase livestock out of consignment for any 
purpose for his own account in that he permitted his weigher, Ed 
Mullins, to purchase for his own account livestock which had been 
consigned to the respondent for sale on a commission basis. 


Date Purchase Amount of Livestock 
January 3, 1974 $ 226.51 
January 10, 1974 533.39 
January 17, 1974 339.75 
January 24, 1974 594.85 
January 31, 1974 557.00 
February 7, 1974 1,401.90 
February 14, 1974 1,204.13 
February 21, 1974 709.40 
February 28, 1974 193.00 


4. Respondent, during the period from January, 1974, through 
April, 1974, employed Ed Mullins, a dealer within the meaning of 
the Act, to perform services and duties in connection with the 
furnishing by  respondent’s’ stockyard of its _ services, 
notwithstanding that respondent had knowledge of the fact that 
said Ed Mullins was engaged in buying and selling livestock as a 
dealer at the stockyard. 


5. Respondent, on or about the dates and in the transactions 
set forth below, submitted accounts of sale to consignors of 
livestock which failed to show the true and correct names of the 
purchasers. Respondent retained copies of such accounts of sale 
as a part of his records. 

Designation of 
purchaser 

Date Shown on 

1974 Consignor Account 

January 17 L. Snipes None 

January 17 Red Sanders None 

January 31 Cedric Brooks None 

January 31 D. W. Watson None 

February 14 G.T. Thames None 

February 14 B. Steadman None 
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6. Respondent, during the period from on or about January 1, 
1974, through February 28, 1974, in connection with his market 
agency operations subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in his business. Respondent during such 
period failed to keep correct and up to date: (1) an accounts 
receivable ledger; (2) a separate market support account showing 
in detail the purchase and sale of all consigned livestock 
purchased in support of the market; (3) monthly bank 
reconciliations with lists of outstanding checks; and (4) scale 
tickets issued by respondent showing the date of weighing and the 
name or initials of the weighmaster. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated section 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.42 of the regulations (9 
CFR 201.42). 


By reason of the facts set forth in finding of fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 


(7 U.S.C. 208, 213(a)) and section 201.57(a) of the regulations (9 
CFR 201.57(a)). 


By reason of the facts set forth in finding of fact 4 herein, 
respondent has wilfully violated section 307 and 312(a) of the Act 
(7 U.S.C. 208, 312(a)) and section 201.66(b) of the regulations (9 
CFR 201.66(b)). 


By reason of the facts set forth in finding of fact 5 herein, 
respondent has wilfully violated sections 307, 312(a) and 401 of. 
the Act (7 U.S.C. 208, 213(a), 221) and section 201.43(a) of the 
regulations (9 CFR 201 .:3(a)). 


By reason of the facts set forth in finding of fact 6 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221) and 
section 201.49 of the regulations (9 CFR 201.49). 


Inasmuch as the respondent has consented to the issuance of 
the cease and desist order set forth below, and the complainant 
has recommended that such order be issued, the order will be 
issued. As respondent has now demonstrated that the deficit in 
his ‘‘Custodial Account for Shippers’ Proceeds’ has been 
eliminated, complainant further recommends that respondent not 
be suspended as a registrant under the Act. 
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ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


1. Making such use of shippers’ proceeds in his possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person and persons entitled thereto; 


2. Failing to maintain his ‘‘Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); 


3. Permitting his weigher, as well as other employees of 
Respondent whose duties involve the making of decisions or 
determinations directly affecting the interests of consignors, to 
purchase livestock from consignments for any purpose for such 
employee’s own account; 


4. Employing or permitting any person engaged in buying 
livestock at the stockyard as a dealer or market agency, or any 
employee of such person, to perform any service or duty in 


connection with the furnishing by Respondent of his services at 
such stockyard; and 


5. Issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his 
business under the Act, including among other things, a current 
ledger of accounts receivable, scale tickets which are dated and 
show the name or initial of the weigher, monthly reconciliations of 
bank accounts with listings of outstanding checks, a market 
support account showing in detail the purchase and sale of all 
consigned livestock purchased in support of the market, and 
copies of accounts of sale showing the names of the purchasers of 
livestock represented thereon. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 16,163) 


Inre H. L. Turner, Jr. P&S Docket No. 5040. Decided December 
3, 1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations in the issuance of insufficient funds 
checks and failing to pay when due for livestock purchased in commerce as 
found herein. Respondent is ordered to cease and desist from such viola- 
tions. 


John E. Ford, for complainant. 
J. Michael Turner, Amherst, Va., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. H.L. Turner, Jr., hereinafter referred to as the respond- 
ent, is an individual whose address is Route 3, Amherst, Virginia 
24521. 


B. Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
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livestock in commerce for his own account; and 


(2) Not registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Date of Date of No. of 
Purchase Check Head & Amount of Purchased At 

1974 1974 Species Check or From 
May 27 June 11 6lcattle $14,842.88 Lynchburg Livestock 
Market, Inc., Lynchburg, 
Virginia 


June 10 June 25 51 9,998.39 

June 18 July 2 pe Virginia-Carolina 
Livestock Agricultural 
Market, Inc. 

July 2 July 2 38 5,119.64 Danville, Virginia 


3. A. Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, as well as in the transactions set forth in finding of fact 2 
above, purchased livestock in commerce and failed to pay, when 
due, the full amount of the purchase price for such livestock. 


Date of No. of 
Purchase Head & 
1974 Species Amount Purchased From 
June 17 25 cattle $ 922.63 Lynchburg Livestock Market, 
Inc., Lynchubrg, Virginia 
June 24 21 cattle 
3 hogs 
July 6 36 cattle ,247.16 Albermarle Livestock Market, 
24 hogs Inc., Charlottesville, Virginia 


B. As of September 5, 1974, there remained unpaid a total 


of $39,784.07 for the livestock purchases set forth above and in 
finding of fact 2 herein. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 and 3 herein, 
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respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


1. Issuing checks or drafts in purported payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts when presented for payment; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 


the parties. 


(No. 16,164) 


In re Lyte C. Suuttsand Ruryve Suutts. P&S Docket No. 4995. 
Decided December 4, 1974. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violations of the Act and regulations in connection with the keeping of 
accounts and records, and the failure to maintain and to use their custodial 
account in accordance with regulations. Respondents are ordered to cease 
and desist from such violations, and respondents are suspended as regis- 
trants under the Act for a period of seven (7) days. 


Dennis Strawderman, for complainant. 
Respondents pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


For good cause and with the consent of all parties, the Consent 
Order issued herein on November 26, 1974, hereby is voided and 
the following substitute Consent Order is issued. 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complainant filed on August 8, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondents have 
willfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondents have filed an Answer in which they admit the 
jurisdictional allegations of the Complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.) and 
consent to the issuance of a specified Order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the Order to become affective on the sixth day after service upon 
respondents. Complainant has recommended that Order 


consented to by the respondents be issued, except that 
Complainant has also recommended that respondents not be 
suspended further after the termination of a seven (7) day 
suspension period because respondents have demonstrated that 
the deficit in their ‘‘Custodial Account for Shippers’ Proceeds’”’ 
has been eliminated. 


FINDINGS OF FACT 


1. (a) Lyle C. Shutts and Rurye Shutts, hereinafter referred to 
as respondents, at all times material herein were partners, doing 
business as Lewis County Auction Company, MO-150, with their 
principal place of business located at Lewistown, Missouri. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of conducting and 
opprating the Lewis County Auction Company, a _ posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling 
livestock in commerce for their own account; 
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(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce and as a dealer to buy 
and sell livestock in commerce. 


2. Respondents during the period from on or about April 12, 
1974, through on or about May 13, 1974, failed to maintain and 
properly use their “‘Custodial Account for Shippers’ Proceeds”’ 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors 
of livestock in that: 


(a) As of May 6, 1974, respondents had outstanding checks 
drawn on their ‘“‘Custodial Account for Shippers’ Proceeds”’ in the 
amount of $74,435.34, and had to offset said checks, cash in said 
custodial account in the amount of $22,356.90, current proceeds 
receivable totaling $702.19 and no deposits in transit, thereby 
resulting in deficiency of $51,376.25 in funds available to pay 
shippers their proceeds; 


(b) As of May 13, 1974, respondents had outstanding 
checks drawn on their ‘Custodial Account for Shippers’ 
Proceeds”’ in the amount of $54,604.60, and had to offset said 
checks, cash in said custodial account in the amount of 


$18,474.04, and had no deposits in transit or current proceeds 
receivable, thereby resulting in a deficiency of $36,130.56 in funds 
available to pay shippers’ their proceeds; 


(c) Such deficiencies were due in part, to respondents’ 
failure to deposit in the ‘Custodial Account for Shippers’ 
Proceeds’’, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from the sales of the 
consigned livestock; and 


(d) Such deficiencies were also due in part to respondents’ 
issuance of checks drawn on their ‘Custodial Account for 
Shippers’ proceeds”’ for purposes of their own and purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers in that they used said funds to 
purchase livestock. Listed in the table below are examples of this 
activity. 

No. of Purchase Payment 
Purchased From Head Price Date-1974 
Washington Livestock 50 $13,039.24 April 16 
Auction Market 
Washington, lowa 
Shelbina Auction Col 1,764.02 April 27 
Shelbina, Missouri 
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No. of Purchase Payment 


Purchased From Head Price Date-1974 


Washington Livestock 14 2,220.45 April 29 
Auction Market 
Washington, Iowa 
Kirksville Community é 2,965.68 April 29 
Sales, Inc. 
Kirksville, Missouri 
Moberly Auction Co. 510.89 May 6 
Moberly, Missouri 
Washington Livestock ) 697.11 May 7 
Auction Market 
Washington, lowa 


3. Respondents, during the period from on or about March 1, 
1974 through on or about May 15, 1974, in connection with their 
market agency operations, subject to the Act, failed to keep 
accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in their business in that 
respondents, during said period, failed to: 


(a) Establish and maintain a separate journal account for 
livestock purchased on a market support basis. 


(b) Establish and maintain complete bank account 
reconciliation records including a list of outstanding checks. 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, respond- 
ents have wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and sections 201.40, 201.41, and 201.42 of 
the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts alleged in paragraph 3 herein, respond- 
ents have wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondents, Lyly C. Shutts and Rurye Shutts, individually or 
as partners, and their agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 





WILLARD C. DINGER 1799 
Cite as 33 A.D. 1799 


1. Using funds received as proceeds from the sale of livestock, 
in commerce, on a commission basis for purposes of their own and 
purposes other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers; 


2. Failing to deposit in the ‘‘Custodial Account for Shippers’ 
Proceeds”’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


3. Failing to otherwise maintain the ‘‘Custodial Account for 
Shippers’ Proceeds”’ in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in their 
business under the Act as a market agency subject to the Act 
including but not limited to: 


(a) A separate journal of livestock purchased in support of 
the market; and 


(b) Complete bank account reconciliation records including 
a list of outstanding checks. 


Respondents are suspended as registrants under the Act for a 
period of seven (7) days to become effective on Monday, 
December 9, 1974. 


The Order shall become effective on December 9, 1974. Copies 
hereof shall be served upon the parties. 


(No. 16,165) 


In re WiutaRp C. DincerR. P&S Docket No. 5019. Decided Decem- 
ber 5, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in connection with his accounts and 
records, deficiencies in and the failure to maintain and to use his custodial 
account properly, charging and collecting a commission from seller, failure 
to remit net proceeds to consignors and false and incorrect invoices and scale 
tickets as found herein. Respondent is suspended as a registrant under the 


Act for seven (7) days 
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Hugh A. Stowe, for complainant. 
Daniel J. Ratchford, Hollidaysburg, Penna., for respondent. 


Decision by Harry S. McAlpin, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging the respondent has wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint. 
Complainant has recommended that the order consented to by the 


respondent be issued. Complainant has also recommended that 
respondent not be indefinitely suspended as a registrant under the 
Act because respondent has demonstrated that the deficit in his 
custodial account for shippers’ proceeds has been eliminated. 


FINDINGS OF FACT 


1. (a) Willard C. Dinger, hereinafter referred to as the 
respondent, is an individual d/b/a Showalter’s Livestock 
Exchange, with his principal place of business located at 
Duncansville, Pennsylvania. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Showalter’s Livestock Exchange, Duncansville, 
Pennsylvania, a stockyard posted under and subject to the 
provisions of the Act, hereinafter referred to as the stock yard; 

(2) Engaged in the business of selling livestock on a 


commission basis at the stockyard; and buying and selling 
livestock in commerce for his own account; and 





WILLARD C. DINGER 1801 
Cite as 33 A.D. 1799 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce, and as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, on or about the dates and in the transactions 
set forth in paragraph II of the complaint, sold his own dealer 
livestock to buyers and in connection therewith prepared and 
issued invoices to said buyers and, in some instances, prepared 
scale tickets which purported to show that the livestock were 
weighed at and purchased by respondent from consignments to 
the Showalter’s Livestock Exchange on the date shown on the 
invoices. However, such livestock had been previously purchased 
by respondent, and the weights shown on the invoices and scale 
tickets were obtained at other stockyards on previous days. Such 
invoices and scale tickets were made part of respondent’s 
accounts and records. 


3. Respondent, in connection with his operations as a market 
agency during the period from April 28, 1972, through March 12, 
1973, used funds received as proceeds from the sale of livestock 
consigned to him for sale on a commission basis for purposes of 
his own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to owners and 
consignors of livestock, and failed to maintain and use properly 
his custodial account for shippers’ proceeds, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock. 


(a) (1) As of April 28, 1972, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $54,274.61, and had to offset such checks, cash in 
said bank account in the amount of $9,177.79, no deposits in 
transit and no current proceeds receivable, resulting in a 
deficiency of $45,096.82 in funds available to pay shippers’ 
proceeds; and 


(2) As of December 31, 1972, respondent had 
outstanding checks drawn on his custodial account for shippers’ 
proceeds in the amount of $61,758.19, and had an overdraft in the 
bank account of $1,758.02, no deposits in transit and no current 
proceeds receivable, resulting in a deficiency of $63,516.21 in 
funds available to pay shippers’ proceeds. 


(b) (1) Such deficiencies were due, in part, to respondent’s 
use of custodial funds to finance his dealer business. 


(2) Such deficiencies were due, in part, to respondent’s 
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failure to reimburse his custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, for livestock 
purchased by the respondent out of consignments. 


(3) Such deficiencies were due, in part, to respondent’s 
failure to deposit in his custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal to 
the total proceeds receivable from the sale of consigned livestock. 


4. Respondent, in connection with his business as a dealer 
during the period from on or about May 1, 1972, through June 5, 
1972, as set out in the transactions listed in paragraph IV of the 
complaint, charged and collected a commission from the seller. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has wilfully violated sections 312(a) and 401 of the Act (7 U.S.C. 
213(a), 221) and sections 201.49 and 201.55 of the regulations (9 
CFR 201.49, 201.55). 


By reason of the facts set forth in Finding of Fact 3, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)) and sections 201.40, 201.41 and 201.42 of the 
regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 4, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and section 201.98 of the regulations (9 CFR 201.98). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his livestock operations subject 
to the Act, shall cease and desist from: 


(1) Issuing invoices showing weights of livestock other than 
the actual weights of the livestock obtained at the time and place 
of sale unless such weights are appropriately explained on said 
invoices, or issuing invoices which purport to show that the 
livestock was purchased from consignments when it was actually 
purchased from respondent on a dealer basis; 


(2) Preparing scale tickets showing weights which were 
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obtained, at other than the date shown on the scale ticket; 


(3) Using funds received as proceeds from the sale of livestock 
handled on a commission basis for purposes of his own and for 
purposes other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, and making such other 
use of shippers proceeds in his possession or control as will in any 
manner endanger or impair the faithful and prompt accounting 
therefor and payment of the portions thereof due to the person or 
persons entitled thereto; 


(4) Failing to deposit in his custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


(5) Failing to otherwise maintain his custodial account for 
shippers’ proceeds in conformity with the applicable provisions of 
the regulations; and 


(6) Charging, demanding or collecting from the seller of 
livestock any compensation in the form of commission, yardage or 
other service charge in connection with the purchasing of 
livestock on a dealer basis in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer and market agency under the Act, including 
accounts of purchase -which show the true nature of the trans- 
action and scale tickets which show the correct date of the 
weighing of the livestock. 


Respondent is suspended as a registrant under the Act for 7 
(seven) days. 


The order shall become effective on the sixth day after service 
thereof upon respondent, except that the suspension of his 
registration shall become effective on December 10, 1974, and 
continue thereafter for six (6) days. Copies hereof shall be served 
upon the parties. 
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(No. 16,166) 


In re VeRNon INMAN. P&S Docket No. 5011. Decided December 
6, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in operating as a dealer under the Act 
while his current liabilities exceed his current assets. Respondent is sus- 
pended as a registrant under the Act until he demonstrates that he is no 
longer insolvent. 


John E. Ford, for complainant. 
N. Franklyn Casey, Tulsa, Okla., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Vernon Inman, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at Box 
100, Nash, Oklahoma 73761. 


(b) Respondent is, and at all times material herein, was: 
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(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of May 15, 1974, 
exceeded his current assets. As of May 15, 1974, respondent has 
current liabilities totaling $531,555.84 and current assets totaling 
$82,997.28, resulting in an excess of current liabilities over 
current assets of $448,558.56. 


(b) Respondent’s current liabilities as of June 30, 1974, 
exceeded his current assets. As of June 30, 1974, respondent had 
current liabilities totaling $491,513.51 and current assets totaling 


$67,579.21 resulting in an excess of current liabilities over current 
assets of $423,934.30. 


(c) Respondent’s current liabilities presently exceed his 
current assets. 


_ 3. Respondent, during the period from on or about May 15, 
1974, through June 30, 1974, engaged in business as a dealer in 


commerce, notwithstanding the fact that during such period his 
current liabilities exceeded his current assets. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact 3 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from operating as a dealer while his current 
liabilities exceed his current assets. 


Respondent is suspended as a registrant under the Act until he 
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demonstrates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,167) 


In re Mitsurn J. Ducotre. P&S Docket No. 5017. Decided Decem- 
ber 10, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in failing to maintain and to use prop- 
erly his custodial account, failure to remit net proceeds of sale to consignors, 
and failure to meet the financial requirements of the Act. Respondent is 
suspended as a registrant under the Act for a period of sixty (60) days and 
thereafter until he demonstrates that he is no longer insolvent and the de- 
ficit in his custodial account is eliminated. 


Hugh A. Stowe, for complainant. 
Charles A. Riddle, Jr., Marksville, La., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the financial condition of respondent does not meet 
the requirements of the Act and that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jursdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
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consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Milburn J. Ducote, hereinafter referred to as the 
respondent, is an individual d/b/a DeRidder Livestock Market 
and Avoyelles Livestock Auction Market, whose address is Route 
I, Hessmer, Louisiana. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operating 
the DeRidder Livestock Market, DeRidder, Louisiana, and the 
Avoyelles Livestock Auction Market, Mansura, Louisiana, both 
posted stockyards under and subject to the provisions of the Act, 
hereinafter referred to as the stockyards; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyards, and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent’s current liabilities presently exceed his 
current assets. 


(b) As of April 29, 1974, respondent’s current liabilities 
exceeded his current assets. As of said date, respondent had 
current liabilities totaling $560,410.05 and current assets totaling 
$112,374.04, resulting in an excess of current liabilities over 
current assets of $448,036.01. 


3. Respondent, in connection with his operations as a market 
agency, failed to maintain and use properly his custodial account 
for shippers’ proceeds thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of April 10, 1974, respondent had, at the DeRidder 
Livestock Market, outstanding checks drawn on his custodial 
account for ppers’ proceeds in the amount of $77,737.19 and had 
to offset such checks, cash in said bank account in the amount of 
$2,540.13, no deposits in transit and proceeds receivable in the 
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amount of $474.53, resulting in a deficiency of $74,722.53 in funds 
available to pay shippers’ proceeds. 


(b) As of April 10, 1974, respondent had, at the Avoyelles 
Livestock Auction Market, outstanding checks drawn on his 
custodial account for shippers’ proceeds in the amount of 
$27,001.76 and had to offset such checks, cash in said bank 
account in the amount of $4,856.20, no deposits in transit and no 
proceeds receivable, resulting in a deficiency of $22,145.56 in 
funds available to pay shippers proceeds. 


Such deficiencies were due to respondent’s failure to deposit in 
his custodial accounts for shippers’ proceeds, within the time 
prescribed by the regulations, an amount equal to the proceeds 
receivable from sales of consigned livestock. 


4. (a) Respondent, in connection with his operations as a 
market agency in commerce, on or about the dates, in the trans- 
actions and at the stockyards set forth in paragraph IV(a) of the 
complaint, issued checks drawn on one of his two custodial 
accounts for shippers proceeds in purported payment of the net 
proceeds resulting from the sale of livestock consigned on a 
commission basis, which checks were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


(b) Respondent, in connection with the transactions 
described in paragraph IV(a) of the complaint, failed to transmit 
to the consignors of the livestock the net proceeds received from 
the sale of such consigned livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. L)04). 


By reason of the facts set forth in Finding of Fact 3, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)) and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 4, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)) and section 201.43(a) of the regulations (9 CFR 
201.43(a)). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his livestock operations subject 
to the Act, shall cease and desist from: 


1. Failing to deposit in his custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


2. Failing to otherwise maintain his custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); 


3. Issuing checks in purported payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; and 


4. Failing to transmit to consignors of livestock the net 
proceeds from the sale of consigned livestock within the time 
required by section 201.43(a) of the regulations (9 CFR 201.43(a)). 


Respondent is suspended as a registrant under the Act for a 
period of sixty (60) days and thereafter until he demonstrates that 
he is no longer insolvent and that the deficits in his custodial 
accounts for shipper’s proceeds have been eliminated. When 
respondent demonstrates that he is no longer insolvent and that 
the deficits in his custodial accounts for shipper’s proceeds have 
been eliminated, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
sixty (60) day period. 


The. order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 16,168) 


In re James A. GREEN. P&S Docket No. 4990. Decided December 
10, 1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violations of the Act and regulations in connection with his opera- 
tions as a dealer under the Act in failing to pay promptly, issuing insuffi- 
cient funds checks, and with his financial condition as found herein. Re- 
spondent is ordered to cease and desist from such violations. 


Rodney Streff, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the respondent has wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the cease and 
desist order consented to by the respondent be _ issued. 
Complainant has also recommended that respondent not be 
suspended as a registrant under the Act inasmuch as respondent 
has demonstrated that he is no longer insolvent. 


FINDINGS OF FACT 


1. (a) James A. Green, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located at 
Rotan, Texas 79546. 
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(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of January 31, 1974, 
exceeded his current assets. As of January 31, 1974, respondent 
had current liabilities totalling $45,402.33 and current assets 
totalling $363.71 resulting in an excess of current liabilities over 
current assets of $45,038.62. 


(b) Respondent’s current liabilities as of March 29, 1974, 
exceeded his current assets. As of March 29, 1974, respondent 
had current liabilities totalling $23,158.98 and current assets 
totalling $1,123.47 resulting in an excess of current liabilities over 
current assets of $22,035m51. 


(c) As of the date of filing of the Complaint respondent’s 
current liabilities exceeded his current assets. 


3. Respondent, during the period from on or about January 31, 
1974, through March 29, 1974, engaged in business as a dealer in 
commerce, notwithstanding the fact that during such period his 
current liabilities exceeded his current assets. 


4. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported 
payment therefor, issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date of Date of No. of Amount 
Purchase Check Head of Check Purchased At 
11/27/73 55 cattle $11,435.05 Eastland Auction Co. 
Eastland, Texas 
11/28/73 28/7: 37 cattle 7,750.02 Big Spring Livestock 
Auction 
Big Spring, Texas 
26 cattle 5, Graham Livestock 
Comm., Inc. 
Graham, Texas 


(b) Respondent, on or about the dates and in the trans- 
actions set forth above, purchased livestock in commerce and 
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failed to pay, when due, the full amount of the purchase price of 
such livestock. 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and 
maintain a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth, a cash receipts journal, a record 
of checks issued, and monthly reconciliations of his bank account. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, 
respondent’s financial condition did not meet the requirements of 
the Act as of the date of filing of the Complaint (7 U.S.C. 204). 


By reason of the facts found in Findings of Fact 2 and 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


By reason of the facts found in Findings of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act and 
section 201.63(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in Finding of Fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his operations as a 
dealer, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; 


2. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; and 
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3. Operating as a dealer while his current liabilities exceed his 
current assets. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act including a general ledger 
of accounts, a cash receipts journal, a complete and accurate 
record of checks issued, and monthly reconciliations of his bank 
accounts. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 


service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,169) 


In re Davin Swanson, Jr. P&S Docket No. 5027. Decided Decem- 
ber 10, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in failing to keep its accounts and 
records in accordance therewith, in the issuance of insufficient funds checks 
in purported payment for livestock purchased in commerce, and in failing 
to pay for such livestock promptly and in full. Respondent is ordered to 
cease and desist from such violations, and respondent is suspended as a 
registrant under the Act for a period of ten (10) days. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and ‘Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 
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Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. David Swanson, Jr., hereinafter referred to as the 
respondent, is an individual whose address is Mt. Angel, Oregon 
97362. 


B. Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account, and buying in 
commerce on a commission basis, and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency buying on commission. 


2. A. Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce and in _ purported 
payment thereof, issued checks which were returned unpaid by 
the bank upon which they were drawn, because respondent did 
not have sufficient funds in the account upon which such checks 
were drawn. 


Date Date 
of of Amount 
Purchase Check No. of Head Purchased At of Check 
1973 
11-12, 13, 11-15-73 517 Cattle, Portland Live- $ 125,912.96 
& 14 1 horse stock Market 
11-19 11-23-73 163 Cattle, Portland Live- 36,845.78 
2 horses stock Market 
12-3,&4 12-5-73 434 Cattle Portland Live- 93 397.60 
stock Market 
1974 
1-10 65 Cattle Toppenish Live- 15,096.30 
stock Market 
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Date 4 

Amount 

ss No. of Head Purchased At of Check 

1-10 86 Cattle Toppenish Live- 23,867.01 
stock Market 

2-7 59 Cattle Tacoma Live- 21,336.83 
stock Market 

2-14 -15- 45 Cattle Tacoma Live- 16,835.65 
stock Market 


B. Respondent, on or about the dates and in the trans- 
actions specified above, purchased livestock in commerce, and 
failed to pay, when due, the full amount of the purchase price of 
such livestock. 


3. The respondent, during the period from on or about 
November 12, 1973, through February 14, 1974, failed to keep 
accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in his business as a dealer and 
market agency buying on commission under the Act in that the 
respondent failed to keep and maintain: (1) a general ledger of 
accounts showing assets, liabilities, net worth, income and 
expense account balances; (2) a cash receipts and disbursements 
journal; (3) copies of purchase invoices on livestock purchased for 
the account of principals; and (4) monthly reconciliations of bank 
accounts. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 & 3 herein, 
respondent has wilfully violated sections 312(a) and 401 of the Act 
(7 U.S.C. 213(a) and 221), and section 201.43(b) of the 
regulations. 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Issuing drafts and/or checks for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such drafts 
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and/or checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions in his business 
subject to the Act, including a general ledger of accounts; a cash 
receipts and disbursements journal; copies of purchase invoices on 
livestock purchased for the account of principals; and monthly 
reconciliations of bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of ten (10) days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,170) 


In re Eapert VeELp and LitLtiAN VELb. P&S Docket No. 5032. 
Decided December 10, 1974. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violations of the Act and regulations in connection with their keeping ot 
accounts and records, issuance of insufficient funds checks in purported 
payment for livestock purchased in commerce, the financial condition and 
failure to pay when due as found herein. Respondents are ordered to cease 
and desist from such violations, and respondents are suspended as regis- 
trants under the Act for thirty (30) days and thereafter until they demon- 
strate that they are no longer insolvent. 


Hugh A. Stowe, for ocmplainant. 
John M. Van Der Aa, South Holland, IIl., for respondent Egbert Veld. 
Mac A. McKichan, Jr., Plattsville, Wisc., for respondent Lillian Veld. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the financial condition of respondents does not meet 
the requirements of the Act and that the respondents have 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et segq.). 


Respondents have filed answers in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the order 
consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Egbert Veld and Lillian Veld, hereinafter referred to as 
the respondents, are partners doing business as Veld Brothers, 


with their principal place of business located at 16247 South Park, 
South Holland, Illinois 60473. 


(b) Respondents, at all times material herein, were: 


(1) Engaged in the business of buying and selling 
livestock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency, buying on a commission basis. 


2. (a) Respondents’ current liabilities presently exceed their 
current assets. 


(b) As of June 19, 1974, respondents’ current liabilities 
exceeded their current assets. As of said date, respondents had 
current liabilities totaling $78,771.67 and current assets totaling 
$298.00, resulting in an excess of current liabilities over current 
assets of $78,473.67. 


3. Respondents, in connection with their operations as a dealer 
on or about che dates and in the transactions set forth in 
paragraph III of the Complaint, purchased livestock, in 
commerce, and in purported payment therefor, issued checks 
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which were returned unpaid by the bank upon which they were 
drawn because respondents did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


4. (a) Respondents, in connection with their operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraphs III and IV (a) of the Complaint, purchased livestock, 
in commerce, and failed to pay, when due, the full purchase price 
of such livestock. 


(b) As of August 1, 1974, the purchase price of said 
livestock remained unpaid. 


5. Respondents, during the period January 1, 1974, through 
June 19, 1974, in connection with their business as a dealer 
subject to the Act, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in their business. Respondents during said period failed 
to keep and maintain: (1) a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth; (2) a cash 
receipts journal; (3) a daily record of livestock purchases and 
sales; (4) monthly reconciliations of their bank account; (5) an 
accurate record of checks issued; and (6) a monthly inventory of 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ents’ financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in Finding of Fact 5, respond- 
ents have violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from: 
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1. Issuing checks in purported payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondents shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in their 
business as a dealer subject to the Act including a general ledger 
of accounts; a daily record of livestock purchases and sales; a cash 
receipts journal; a complete and accurate record of checks issued; 
a livestock inventory; and a monthly reconciliation of their dealer 
bank accounts. 


Respondents are suspended as registrants under the Act for a 
period of thirty (30) days and thereafter until they demonstrate 
that they are no longer insolvent. When respondents demonstrate 
that they are no longer insolvent, a supplemental order will be 
issued in this proceeding terminating this suspension, after the 
expiration of the thirty (30) day period. 


The order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 16,171) 


In re Fiynn W. Stewart and Fiynn W. Stewart, II. P&S 
Docket No. 5038. Decided December 11, 1974. 


Consent order 


Respondents have consented to the issuance of a cease and desist order against 
them for violating the Act and regulations in failing to pay promptly and 
in full for livestock purchased in commerce. Respondents are ordered to 
cease and desist from such violations. 


Rodney J. Streff, for complainant. 
Respondents pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on October 4, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ents have wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondents have filed answers in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the order 
consented to by the respondents be issued. 


FINDINGS OF FACT 
1. (a) Flynn W. Stewart and Flynn W. Stewart, II, hereinafter 


referred to as the respondents, are individuals with their principal 
place of business located at Wichita Falls, Texas 76307. 


(b) Respondents, at all times material herein, were engaged 
in the business of buying livestock in commerce on a commission 
basis as a market agency within the meaning and subject to the 
provisions of the Act. 


2. Respondents, in connection with their operations as a 
market agency, within the meaning and subject to the provisions 
of the Act, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


Date of No. of 

Purchase Head Amount Purchased At or From 

3/13/74 111 23 515.97 Wichita Livestock Auction, 
Wichita Falls, Texas 

3/20/74 217 47,611.54 Wichita Livestock Auction, 
Wichita Falls, Texas 





BRUCE WAGNER 
Cite as 33 A.D. 1821 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, their agents and employees, directly or through 
any corporate or other device, in connection with respondents’ 
operations as a market agency within the meaning and subject to 
the provisions of the Act, shall cease and desist from failing to 
pay, when due, the full purchase price of livestock purchased in 
commerce. 


This order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 16,172) 


In re Bruce WacneER. P&S Docket No. 4986. Decided December 
11, 1974. 


Consent order 


Respondent has consented to the issuance of the cease and desist order herein 
against him for violations of the Act and regulations in connection with his 
operations as a dealer and market agency under the Act as found herein. 
Respondent is ordered to cease and desist from such violations. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Bruce Wagner, hereinafter referred to as the respondent, 
is an individual doing business as Lake Wilson Livestock and/or 
Lake Wilson Stockyards and/or Wagner Livestock, whose 
principal place of business is located at Lake Wilson, Minnesota 
56151. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account as a dealer and buying 
livestock in commerce on a commission basis as a market agency 
within the meaning and subject to the provisions of the Act. 


(2) Engaged in the business of buying and selling 
livestock in commerce as an agent or employee of Donn Roby, 
deceased, of Westbrook, Minnesota, who was registered with the 
Secretary of Agriculture as a dealer to buy and sell livestock in 
commerce. 


2. Sioux Falls Stockyards Co., Sioux Falls, South Dakota, and 
Brookings Livestock Auction Co., Brookings, South Dakota, are 
and at all times material herein were posted stockyards subject to 
the provisions of the Act. 
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3. Respondent, subsequent to an arrangement, agreement or 
understanding with Albert Van Damme, Lynd, Minnesota, 
agreed to purchase, for $1 per head buying commission, cattle of 
specific weight range and cost to be evidenced by furnishing 
weight tickets and purchase invoices. Respondent purchased 192 
head of cattle, weighing 91,175 pounds at a cost of $48,368.45 on 
March 8, 1973, from the Sioux Falls Stockmen’s Exchange at the 
posted stockyards in Sioux Falls, South Dakota, in the name of 
Donn Roby. Respondent, purporting to be acting as Albert Van 
Damme’s agent made delivery of the said 192 cattle at the Albert 
Van Damme farm at Lynd, Minnesota, on March 9, 1973. 
Pursuant to respondent again agreeing to furnish weight tickets 
and purchase invoices, Albert Van Damme, upon respondent’s 
instruction that the cost of the cattle was $51,073.76 less $100 
adjustment on some 10 head because of poor quality, issued a 
check, payable to Lake Wilson Livestock, in the amount of 
$50,973.76 for the purported cost of the 192 cattle. A second check 
was issued payable to Bruce Wagner in the amount of $192 for the 
agreed upon buying commission of $1 per head. Respondent failed 
to furnish Albert Van Damme, as agreed, the weight tickets or 
purchase invoices or give an accounting covering respondents 


purchase of said 192 cattle. 


4. (a) Respondent, in connection with his operations as a 
dealer, on November 26, 1973, purchased 47 cattle in commerce at 
the Brookings Livestock Auction Co., Brookings, South Dakota 
and in purported payment therefor issued a check in the amount 
of $10,461.62 which was returned unpaid by the bank upon which 
it was drawn because respondent did not have sufficient funds on 
deposit in the account upon which such check was drawn. 


(b) Respondent, in connection with the transaction set forth 
above, purchased livestock in commerce and failed to pay, when 
due, the full amount of the purchase price of such livestock. 


(c) As of January 12, 1974, there remained unpaid by the 
respondent a total of $10,461.62 for the livestock set forth in (a) 
above. 


CONCLUSIONS 
By reason of the facts found in Findings of Fact 3 herein, 


respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 
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By reason of the facts found in Findings of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent directly or through any corporate or other device in 
connection with his operations as a dealer and a market agency 
within the meaning and subject to the provisions of the Act, shall 
cease and desist from: 


1. Falsely representing to any person the price, or any other 
material fact relating to the purchase or sale of livestock in 
commerce; 


2. Selling livestock in commerce at an agreed upon amount or 
purchasing at an agreed upon ‘‘commission’’ per head or per 
hundredweight and charging for or collecting additional amounts 
in the form of price mark ups in such transactions; 


3. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; 


4. Failing to pay, when due, the full purchase price for 
livestock purchased in commerce; and 


5. Failing to furnish weight tickets to buyers of livestock when 
requested. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,173) 


In re Bitty E. DuNNIGAN, Jor Sxkacocs, and Joe Stewart. P&S 
Docket No. 4915. Decided December 18, 1974. 


Amendment to Initial Decision and Order 
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This order is issued in accordance with the facts and circumstances set forth 
herein. 


Thomas C. Heinz, tor complainant. 
William E. Scent, Mayfield, Ky., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


In this disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), a decision and order were issued on November 7, 
1974, suspending respondents ‘‘as registrants under the Act until 
they demonstrate the deficit in their custodial account has been 
eliminated.’’ Complainant has now recommended that an 
amendment be issued deleting the suspension provisions in said 
order, as respondents have demonntrated that the deficit in their 
custodial account has been eliminated. 


Accordingly, the suspension provisions in the order of 
November 7, 1974, issued in this proceeding are hereby deleted. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


ORDER VACATING STAY ORDER 


(No. 16,174) 


In re JAMES J. Miter. P&S Docket No. 4700. Stay Order vacated 


in order issued December 6, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,175) 


WeEsTERN Pork Packers, INnc., et al. v. FARMLAND ENTERPRISES, 
Inc.,and Frank R. West. P&S Docket No. 4703. Stay Order 
set aside in order issued December 12, 1974, by Donald A. 
Campbell, Judicial Officer 
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STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 16,176) 


In re Braxton McLinpEN Wors.eEy. P&S Docket No. 4716. In 
order issued December 13, 1974, by Donald A. Campbell, 
Judicial Officer. 
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R. T. ENGLUND Company v. Irsco, Inc. PACA Docket No. 
2-3534. Admission of liability 


Reitz Bros. v. Bonanza Distriputors, Inc., and/or 
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Perishable Agri. Commodities Act, 1930 — Cont. 


Wm. Manopis & Co., Inc. PACA Docket No. 2-3451. 
Failure to pay in full — wilfull, flagrant and repeated 
violations — Sanction 


(No. 16,177) 


Arrow Packinc Co. v. Ack Fruit & Propucz, Inc. PACA Docket 
No. 2-3200. Decided December 3, 1974. 


Order upon reconsideration 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 

Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on October 21, 1974, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent on October 24, 1974. Respondent filed a petition 
for reconsideration of this order on October 31, 1974, or within the 
10-day period allowed by Section 47.24 of the Rules of Practice (7 
CFR 47.24). In accordance with that section, the timely filing of 
the petition operated to set aside our order of October 21, 1974, 
pending final action on the petition. 


Respondent, as a first matter in its petition, refers to the fact 
that it requested in its answer that the Department inspect the 
books and records of complainant for the period July 23 to August 
29, 1973, to ‘‘try and determine what, if any, illegal acts were 
committed by complainant against respondent or anyone else.” 
Respondent in its petition states that ‘“‘obviously this was not 
done. Why?”’ 


Respondent is correct. The investigation of complainant’s 
books and records requested of the Department by respondent 
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was not made. While the Secretary has the authority, both under 
the Act (7 U.S.C. 499m) and under the Department’s regulations 
(7 CFR 46.17), to make such investigation, whether to do so is 
entirely within the discretion of the Secretary. In the instant case 
the Secretary has decided, in his discretion, not to honor respond- 
ent’s request. Under the circumstances, this cannot be said to 
have been an abuse of discretion, for the request by respondent 
was aimed at securing evidence for use in the case against 
complainant. It is the responsibility of the parties and not of the 
Department, to gather and present evidence in furtherance of 
their views in these cases. 


Respondent next contends that we erred in not finding that 
complainant promised respondent a credit in connection with the 
transactions involved herein. Respondent, as the party alleging 
the granting of the credit by complainant, had the burden of 
proving such allegation. At the time we issued our October 21 
decision, we were of the opinion that this burden of proof had not 
been satisfied by respondent. On reconsideration, we find nothing 
that alters this opinion. 


Respondent in its petition charges that ‘‘You have also 
determined that potatoes which were received by Ace Fruit were 


California potatoes...’ Respondents’ statement is in error, for 
we made no such determination in our order of October 21. 
Rather, we found, in Finding of Fact No. 3, that respondent 
agreed to purchase, and complainant agreed to sell, California 
potatoes. We also found, in our Finding of Fact No. 4, that 
subsequent to these sales ‘‘the produce involved in the trans- 
actions was hauled from complainant’s place of business . . . to 
respondent’s place of business . . . in trucks furnished by respond- 
ent. Upon arrival of the shipments at respondent’s place of 
business, the various lots of produce were accepted by respond- 
ent.’’ Subsequently, in our conclusions, we observed that while 
complainant alleged that it shipped California potatoes, this 
allegation was denied by respondent. Since respondent accepted 
the potatoes, it had the burden of proving that they were not 
California potatoes. While respondent in its petition now states 
that it received Russet potatoes from complainant, this evidence 
was not before us at the time the decision was prepared. But even 
if it had been, it would hardly have been probative of the issue, for 
respondent has not shown that Russet potatoes may not be grown 
in California. 


Upon reconsideration of the order of October 21, 1974, we find 
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that all the matters set forth in respondent’s petition were before 
us and were thoroughly analyzed and considered at the time of 
issuance of such order. That order, in our opinion, is supported by 
the evidence and by the law applicable thereto. Accordingly, 
respondent’s petition is hereby dismissed without prior service 
upon complainant. The order of October 21, 1974, is hereby 
reinstated, and the reparation awarded therein shall be paid 
within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 16,178) 


Brack & WHITE VEGETABLE Co., INc. v. HALE Brortuers, INc. 
PACA Docket No. 2-3211. Decided December 3, 1974. 


Acceptance absent contract — liability for reasonable value — Reparation 


Where respondent accepted the onions in issue absent a contract, it became liable 
to complainant for the reasonable value thereof, the amount claimed by 
complainant of $2,080.00, less an amount of $1,254.09 already paid by re- 
spondent to complainant thereon. This leaves a total due and owing com- 
plainant of $825.91 for which reparation is awarded. 

Complainant pro se. 

Taylor, Inman and Tilson, Morristown, Tenn., for respondent. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in the amount of $825.91 for 
failure to make full payment for a shipment of onions purchased in 
interstate commerce. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto denying liability to complainant. Since the amount 
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claimed as damages in the formal complaint does not exceed 
$3,000, the shortened procedure provided in the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to this procedure, the 
parties were given an opportunity to submit additional evidence 
in support of their respective positions by means of verified 
statements. Neither party submitted any additional evidence, and 
neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Black and White Vegetable Co., Inc., is a 
corporation whose address is 1220 W. Highway 83, Alamo, 
Texas. 


2. Respondent, Hale Brothers, Inc., is a corporation whose 
address is P.O. Drawer 1048, Morristown, Tennessee. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about March 7, 1973, in the course of interstate 
commerce, complainant sold and shipped to respondent 60 sacks 
of prepack white onions invoiced for $499.20. Complainant in the 
same truckload also shipped to respondent 162 sacks of M/L 
White Onions invoiced for $1,347.84 and 28 sacks of Jumbo White 
Onions invoiced for $232.96 although no contract of sale was made 
for such onions. The invoice price for all three transactions 
totalled $2,080. Thel contract for the 60 sacks of prepack white 
onions was negotiated by Lovett and Kizzia Brokerage Co. of 
McAllen, Texas. 


4. Onor about March 9, 1973, respondent accepted the onions, 
and has since made only a partial payment of $1,254.09 leaving an 
unpaid balance on the total invoice price of $825.91. 


5. The formal complaint was filed on December 5, 1973, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleged in its complaint, that it sold and shipped 
to respondent, pursuant to an oral contract of sale, 162 sacks of 
M/L White Onions for $1,347.84, 28 sacks of Jumbo White 
Onions for $232.96 and 60 sacks of prepack White Onions for 
$499.20. Respondent contends that it ordered 100 sacks of 
prepack onions of which it received only 60. It further claims that 
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it never ordered M/L White Onions or Jumbo White Onions, and 
had no knowledge that they were being shipped until they arrived 
at respondent’s warehouse. Respondent alleges that upon arrival 
of the shipment, it contacted the broker, Lovett and Kizzia, who 
advised respondent to sell the onions and promised it “‘full 
protection’”’ on any loss. Respondent contends that in handling 
the onions on a ‘‘full protection’’ basis it sustained a loss of 
$825.91 for which it is not liable. 


We are unable to find from the evidence submitted, that a 
contract existed between complainant and respondent for the sale 
of the M/L White Onions or Jumbo Onions. Respondent did 
accept the onions, however, and is liable for their reasonable 
value. Our major problem, therefore, is to determine, in the 
absence of a contract for sale, the extent of respondent’s liability 
in accepting the onions. 


Respondent alleges that the broker authorized it to resell the 
onions, and promised it full protection for any loss. Respondent, 
as the party affirmatively relying upon the _ broker’s 
representation, has the burden of proving that the broker had 
authority to make such a representation. There was no such proof. 
In addition, the Department asked the broker if it authorized Hale 
Brothers to receive and handle the disputed onions with full 
protection. The broker replied that it had discussed the difference 
in the order with respondent, but made no mention of ever 
authorizing respondent to resell the onions with ‘‘full protection.”’ 


Respondent’s liability for the onions accepted is determined by 
the reasonable market value of such onions on the date of 
delivery. The parties have submitted little evidence in this area. 
Though respondent has attached a debit memo showing its 
alleged losses, it has introduced no accounting of the resale, and 
no evidence showing why 56 sacks of onions had to be dumped. 
We therefore take official notice of the Market News Report to 
determine the price of onions arriving in Atlanta from Texas on 
March 9, 1973. Though the Market News Report of March 9, does 
not quote the price of Jumbo White Onions or M/L White Onions 
from Texas or Mexico, it does quote Mexican Large and Mexican 
Medium White Onions at $10 to $11. 


In the absence of other evidence, we will use the lower of these 
two prices as establishing the value of the M/L White Onions and 
Jumbo White Onions accepted. Deducting freight at $1.05 per 
sack from the Market News quotation of $10 per sack, we find the 
value of the onions was $8.95 per sack. Since complainant claimed 
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only $8.32 per sack, his award will be limited to that amount. 


The amount claimed by complainant for the entire shipment of 
onions was $2,080. Deducting the $1,254.09 already paid by 
respondent leaves a balance due complainant of $825.91. The 
failure of respondent to pay complainant this amount is a 
violation of Section 2 of the Act. Reparation should be awarded 
complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $825.91, with interest thereon at 
the rate of 8 percent per annum from April 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,179) 


Nick De.uis Company, Inc. v. JoE Betson. PACA Docket No. 
2-2837. Decided December 3, 1974. 


F.o.b. transaction — Improper loading by seller — constituting breach of con- 
tract — Damages — measure of for acceptance after breach of contract — 
Reparation for balance due 


Where respondent accepted the potatoes in issue after breach of contract by 
complainant, respondent is liable to complainant for the contract price less 
damages resulting from said breach in the amount of $2,385.78 and less 
credit for $1,339.72 already paid by respondent to complainant thereon, 
for a balance due of $312.00 for which reparation is awarded complainant. 

John R. Catlin, Newport Beach, CA., for complainant. 


Lawrence W. Belson, Chicago, Ill., for respondent. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $4,037.50, which 
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amount is alleged to be due complainant in connection with the 
sale, in interstate commerce, to respondent of one carload of 
potatoes. 


A copy of the report of investigation prepared by the 
Department was servec. upon each of the parties. A copy of 
the formal complaint was served upon respondent, who filed an 
amended answer in which he admitted an amount due on the 
carload of potatoes of $1,339.72 but denied owing complainant the 
remaining amount requested as reparation in the formal 
complaint. Accordingly, on February 1, 1973, pursuant to section 
7(a) of the Act, the Judicial Officer issued an order for payment of 
undisputed amount for $1,339.72 in favor of the complainant. 
Respondent’s liability for the remaining disputed amount was left 
for subsequent determination in the same manner and under the 
same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Although the amount claimed as damages in the formal 
complaint exceeded $3,000, the parties waived oral hearing. 
Accordingly, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 


Pursuant to such procedure, the parties were given opportunity to 
submit further evidence in the form of sworn statements. 
However, neither party did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Nick Delis Company, Inc. is a corporation 
whose address is 851 Burlway Road, Burlingame, California. 


2. Respondent, Joe Belson, is an individual whose address is 
1425 South Western Avenue, Chicago, Illinois. At the time of the 


transaction involved herein, respondent was licensed under the 
Act. 


3. On or about June 24, 1972, in the course of interstate 
commerce, complainant sold to respondent and shipped on Car 
No. SPFE 453586, one carload of potatoes at an agreed purchase 
price of $4,037.50, f.o.b. Lamont, California. 


4. On or about June 26, 1972, respondent sold the potatoes on 
Car No. SPFE 453586 to City Wide Produce Distributors, Inc., 
Chicago, Illinois, which received them on June 29, 1972, upon 
their arrival from California. 
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5. Upon receipt of the potatoes, City Wide Distributors 
immediately began to unload the car. When the car was partially 
unloaded, City Wide Distributors determined that the potatoes on 
lower layers of the load did not meet contract specifications. They 
immediately advised their seller, respondent Belson, of the 
condition of the shipment. 


6. On June 29, 1972, at approximately 2:30 p.m. the Chicago 
Inspection Agency, at the request of Mr. Joe Belson inspected the 
potatoes remaining on Car No. SPFE 453586. The results of this 
inspection in relevant part, were as follows: 


Load: 45 to 60 °, 3rd layer down to 1 layer to floor showing 72 to 75° 
Car in process of unloading: 


50 lb. cartons stowed lengthwise in car. Cartons loading tight wall to wall 
allowing no ventilation through the load. Light mold developing through 
the center of the load with some early sprouting to advanced sprouting 
Load shows heated condition. 


Commodity: 
DE-LISH BRAND CALIFORNIA LONG WHITE POTATOES: 


Approximately 100 count. 8 to 12 ozs. Well washed and cleaned. Well sized 
and formed. Most have good skins with 5 % showing brown discolored and 
sticky ends. 8% early sprouting, with 3% advanced sprouting, 
approximately 1/2’’ long. Some sunken, dark and discolored areas, 
pentrating the flesh from 1/8’’ to 1/4"’ deep. 8 to 28 averaging 18 % early 
to advanced soft bacterial rot. 

Upper layers of the load showing quality generally good. Load in general 
through the load showing partially smothered due to tight wall to wall 
loading. Load improperly loaded for proper ventilation. Cartons are wet 
and stained in the lower part of the load. Some cartons disintegrating with 
contents spilling. 


7. On February 1, 1973, an order for payment of undisputed 
amount was issued against respondent in the amount of $1,039.72 
in connection with the transaction involved herein. 


8. A formal complaint was received on October 19, 1972, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The undisputed results of the independent inspection on Car 
No. SPFE 453586 indicate that the potatoes in question failed to 
meet contract specifications on account of condition. The only 
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question to be resolved here, other than that of appropriate 
damages, is which of the parties involved must bear the 
responsibility for the loss. 


The inspection of June 29, 1972, indicated that the shipment 
was not properly loaded into the car. The inspection disclosed the 
following: 


Load in general through the load showing partially smothered due to tight 
wall to wall loading. Load improperly loaded for proper ventilation. 
Cartons are wet and stained in the lower part of the load. Some cartons 
disintegrating with contents spilling. 


This improper loading and resulting lack of ventilation could 
easily account for the high temperature recorded in the lower 
layers of the load. 


The Act defines ‘‘f.o.b.’’ in section 46.43(i) (7 CFR 46.43(i)) as 
follows: 


‘ *F.o.b.’... means that the produce quoted or sold is to be placed free on 
board the boat, car, or other agency of the through land transportation at 
shipping point, in suitable shipping condition . . ., and that the buyer 
assumes all risk of damage and delay in transit not caused by the seller 
irrespective of how the shipment is billed.”’ 


In this case it is evident that the damage to the potatoes was 
caused by the seller’s improper loading of the car. Such improper 
loading constituted a breach of contract by complainant. 


The record before us supports complainant’s contention that 
respondent did, in fact, accept the shipment. However, respond- 
ent is entitled to reasonable damages resulting from 
complainant’s above mentioned breach of contract. The delivered 
value of the shipment is $5,807.78. We accept the amount 
respondent received from the sale of these potatoes, or $3,995, as 
the value of the goods delivered. Subtracting the gross sales along 
with $573 of incidental expenses incurred by the respondent, from 
the delivered value, leaves as damages $2,385.78. 


Respondent is liable to complainant for the invoice cost of the 
shipment, $4,037.50, less damages of $2,385.78, or a total of 
$1,651.72. However, respondent must be credited for the 
$1,339.72 which he has already paid in connection with this trans- 
action, thus reducing the amount due complainant to $312. 
Respondent’s failure to pay this amount is a violation of section 2 
of the Act for which reparation shall be awarded with interest. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $312 with interest thereon at 
the rate of 8 percent per annum from August 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,180) 


Paciric Farm ComPAny v. BISESE AND Conso_Le, Inc. PACA Docket 
No. 2-3301. Decided December 3, 1974. 


Contract — for Eastern Choice melons — maturity and color requirements — 
failure to meet — Rejection with reasonable cause — Dismissal 


Where the melons delivered did not meet contract requirements as found herein, 
respondent’s rejection thereof was with reasonable cause, and the com- 
plaint is dismissed. 


John R. Catlin, Newport Beach, CA., for complainant. 
J. B. Browdly, Norfolk, VA., for respondent. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $2,674 for failure 
to make payment for a carload of melons purchased in interstate 
commerce. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto denying liability to complainant. Since the amount 
claimed as damages in the formal complaint does not exceed 
$3,000, the shortened procedure provided in the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to this procedure, the 
parties were given an opportunity to submit additional evidence 
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in support of their respective positions by means of verified 
statements. Neither party submitted any additional evidence; 
however, complainant submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Pacific Farm Company, is a corporation 
whose address is P.O. Box 426, Firebaugh, California. 


2. Respondent, Bisese and Console, Inc., is a corporation 
whose address is P.O. Box 1640, Norfolk, Virginia. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about August 1, 1973, in the course of interstate 
commerce, complainant by oral contract sold f.o.b. and shipped to 
respondent a carload of honeydew melons consisting of 1,676 six 
count cartons for $2,514, and 100 four count cartons for $140 plus 
$20 for a Ryan recorder. The total invoice price was $2,674. The 
contract was negotiated by Bull and Price of Fresno, California. 


4. After arrival at destination, the melons were Federally 
inspected. The inspection read in relevant part as follows: 


Condition: Mostly hard, some firm, mostly greenish white to 
white, some cream color. No decay. 


5. Upon arrival at destination respondent rejected the melons, 
and has since refused to make payment for them. 


6. The formal complaint was filed on March 6, 1974, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges in its complaint that it sold and shipped 
the melons to respondent f.o.b., pursuant to an oral contract of 
sale. Respondent acknowledged receiving the melons, but claims 
that it rejected them, because the shipment failed to conform to 
the contract of sale. Respondent contends that it ordered well 
matured melons, ripe and ready for sale, but received instead 
hard, green melons. The Federal Inspection Report indicates that 
the melons upon arrival were mostly hard and mostly greenish 
white to white with some cream color. 


The question for decision, therefore, is whether the contract 
was for ripe and well matured melons. The broker’s memorandum 
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attached to the report of investigation indicates that the contract 
was for Eastern Choice melons. In its letter to the Secretary, 
attached to the report of investigation, the broker states that 
complainant specifically requested Eastern Choice melons. The 
broker describes Eastern Choice as a honeydew having a creamy 
white appearance rather than a hard green appearance, a waxy 
feel rather than a hard dry feel, and a slightly springy blossom 
end as opposed to a hard blossom end. 


The broker further stated in the letter: 


I requested from Frank Minardo fof Pacific Farms] that the fruit be 
gassed sufficiently to give the fruit a waxy feel, and a creamy white 
appearance rather than a hard green appearance. This was the request of 
Charles Reynolds, produce buyer from Bisese and Console. This car was 
billed out 8:00 AM 8/1/73 per Frank Minardo. Supposedly the car was not 
billed 7/31/73 so it could be gassed overnight. I question whether Pacific 
Farmers can produce records of the gassing procedure used on the car or 
possibly if the car was not completed loading until 8/1/73. 


Complainant does not deny that the contract was for Eastern 
Choice melons, but contends that because the inspection report 
states the melons were U.S. No. 1, they made good delivery. The 
evidence shows, however, that the contract between complainant 
and respondent was for melons showing better maturity and color 
than hard and greenish white to white as reported on the 
inspection certificate. Respondent’s rejection therefore was 
proper, and respondent is not liable to complainant for any of the 
purchase price. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies of this order shall be 
served upon the parties. 


(No. 16,181) 


Farm Wacon, Inc. v. FArm House. PACA Docket No. 2-3372. 
Decided December 4, 1974. 


Contract price — Time for payment — express agreement — Burden of proof 
— failure to sustain — Failure to pay in full — Reparation 
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Where respondent failed to sustain its burden of proving an express agreement 
as to time of payment, respondent has failed to make full payment as found 
herein. Reparation for the balance due in the amount of $3,460.00 is awarded 
complainant against respondent with interest. 


LeRoy W. Gudgeon, Chicago, Ill., for complainant. 
Lucas T. Clarkson, Chicago, Ill., for respondent. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $4,942.53 for 
failure to make payment for 35 lots of fruits and vegetables 
purchased in interstate commerce. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto in substance denying any violation of Section 2 of 
the Act. Although the amount claimed in the formal complaint 
exceeds $3,000, neither party requested an oral hearing. 
Accordingly, the shortened procedure provided in the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified statements. Complainant filed an opening statement. 
Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Farm Wagon, Inc., is a corporation whose 
Post Office address is 108 South Water Market, Chicago, Illinois. 


2. Respondent, is a partnership composed of Henry P. Hervey 
and Wayman Benson, doing business as Farm House and Farm 
House Jewel, whose Post Office address is 1232 West 103rd 
Street, Chicago, Illinois. At the time of the transactions involved 
herein respondent was licensed under the Act. 


3. On or about August 13, 1973, through November 23, 1973, 
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in the course of interstate commerce, complainant, by oral con- 
tract, sold and shipped to respondent 35 lots of fruits and 
vegetables for a total invoice of $4,942.53. The individual invoices 
are as follows: 


INVOICE NO. DATE OF INVOICE AMOUNT 
04548 8/13/73 $ 198.83 
04559 14/73 139.73 
04568 16/73 236.38 
04570 15/73 163.30 
04581 17/73 218.27 
04593 17/73 20.13 
p4596 20/73 .71.00 
04600 20/73 35.82 
04802 20/73 130.18 
04806 73 57.67 
04808 73 57.33 
04817 73 .54 
04824 73 .87 
04833 73 .61 
04846 73 98.78 
04862 -A2 
04865 .45 
04874 .45 
04897 84.35 
04884 
04899 
04912 
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4. Respondent received and accepted all of the above lots, and 
has since made payment for them in the amount of $1,405.18. 
Respondent, however, has not paid the balance of the invoice 
price. 


5. The formal complaint was filed on April 9, 1974, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent, in its answer, does not deny the purchase, receipt 
and acceptance of the 35 lots of mixed produce involved herein. It 
likewise admits that it is liable to complainant for the contract 
price of these lots. Respondent does allege, however, that the 
complainant’s accounting was improper and that the invoice price 
for the transactions herein should have been $4,865.38 instead of 
$4,942.53. In its answer, respondent has also shown that it has 
made a partial payment to complainant of $1,305.18. Com- 
plainant, in its opening statement, admits that it made an error in 
its invoice and that the contract price should have been $4,865.38. 
Complainant also admits that respondent has paid it $1,305.18 
prior to filing its answer and $100 after filing the answer leaving a 
balance of $3,460. The parties are in agreement therefore, that 
respondent is liable to complainant for $4,865.38 less $1,405.18 
paid or a net of $3,460. Respondent alleges however that payment 
is not presently due. 


Section 46.42 of the regulations states as follows: 

(aa) ‘‘Full payment promptly”’ is the term used in the Act in specifying the 
period of time for making payment without committing a violation of the 
Act. ‘Full payment promptly,” for the purpose of determining violations 
of the Act, means: 


5. Payment for produce purchased by a buyer within 10 days after 
the day on which the produce is accepted; 


... provided, however, That as an exception to subparagraphs (1) through 
(9) of this paragraph, the parties may, by express agreement at the time 
the contract is made provide a different time for payment and if they have 
so agreed, then payment within the time provided shall constitute ‘‘full 
payment promptly”: Provided further, That the party claiming the 
existence of such express agreement as to time of payment shall have the 
burden of proving it. 


Respondent, has offered no evidence of any agreement between 
the parties at the time of contract concerning payment. 


Respondent does allege however that the parties entered into a 
subsequent oral agreement whereby respondent would pay the 
money it owes complainant in $100 weekly installments. Com- 
plainant contends the entire balance is presently due. 


Respondent has the burden of proving by a preponderence of 
the evidence, the making of the claimed credit arrangement. It 
has submitted evidence, showing that it has paid complainant, for 
the produce involved herein, $100 a week for 11 weeks. This is 
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insufficient, however, to show that the parties agreed to such a 
method of payment. On the basis of the evidence before us, we 
conclude therefore that respondent has not sustained his burden. 


Respondent’s failure to make full payment for the total contract 
price of the produce herein is a violation of section 2 of the Act for 
which reparation should be awarded to complainant in the amount 
of $3,460 with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,460 with interest thereon at 
the rate of 8 % per annum from December 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,182) 


FLORANCE DistriBuTING Co., Inc. v. Dick Witt1ams BrRoKERAGE 
Co., Inc. PACA Docket No. 2-3212. Decided December 4, 
1974. 


F.o.b. transaction — suitable shipping condition — breach of warranty of — 
Damages — measure of for acceptance after breach — Reparation 


Where respondent accepted the produce in issue after breach of contract by com- 
plainant, respondent, after deduction of damages resulting from said breach 
in the amount of $2,597.84 from the value of the goods meeting contract re- 
quirements, owes complainant $1,748.16 for which reparation is awarded 
complainant against respondent. 

Complainant pro se. 


Respondent pro se. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
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reparation against respondent in the amount of $4,346, for failure 
to make payment for a carload of cabbage purchased in interstate 
commerce. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto denying liability to complainant. Although the 
amount claimed in the formal complaint exceeds $3,000, oral 
hearing was waived by both parties. Accordingly the shortened 
procedure provided in the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure, the parties were given an 
opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Neither 
party submitted any additional evidence, and neither party 
submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Florance Distributing Co., Inc., is a 
corporation whose address is P.O. Box 686, Salinas, California. 


2. Respondent, Dick Williams Brokerage Co., Inc., is a 
corporation whose address is P.O. Box 11494, Tampa, Florida. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about September 11, 1973, in the course of interstate 
commerce, complainant, by oral contract, sold and shipped to 
respondent a carload of 1,030 cartons of green cabbage at $3.90 
per carton, f.o.b., plus $.30 cooling per carton, and $20 for a Ryan 
recorder, for a total invoice price of $4,346. The contract was 
negotiated by respondent’s agent Gene Harrell of Tampa, 
Florida. 


4. The car arrived at Tampa on September 20, 1973, and the 
cabbage was Federally inspected the same day. The inspection 
read as follows: 


Temperature of Product: 


Doorways: Top 38 degrees F., Bottom 41 degrees F. Range various 
parts of load 38 to 50 degrees F. 


Condition: 


A-End of Car: Stock generally light green to green color. Average 
1% decay. 
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B-End of Car: Most cartons 84 to 100 %, many none, average 61 % 
serious dainage by head leaves turning yellow to yellow affecting 2 to 
8 outer head leaves and occurring in lst through 4th layers. Upper 2 
layers light green to green color. Most cartons 3 to 10 % decay, many 
none, average 5 % Bacterial Soft Rot in early stages affecting 1 to 3 
outer head leaves. 

5. Respondent accepted the cabbage, and on or about 
November 12, 1973, tendered a check for $1,628.16, as full 
payment for the produce, which complainant refused to accept. 
Respondent has since made no payment for the cabbage. 


6. The formal complaint was filed on December 10, 1973, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that on September 11, 1973, it sold and 
shipped to respondent a carload of cabbage conforming to the 
contract of sale for an f.o.b. price of $4,346, and that upon arrival 
respondent accepted the cabbage. Complainant admits that upon 
arrival the cabbage was in a damaged state, but contends that 
since the damage was caused by the carrier, the respondent 
should bear the loss. In an f.o.b. transaction the shipper warrants 
that the commodity at the time of billing is in a condition which if 
the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at 
the destination point of the contract of sale (7 CFR 46.43(i) and 
(j)). This warranty, however, may not be relied upon if there were 
not normal transportation services and conditions. 


Complainant, alleges, that although it gave proper instructions 
for transit, transportation services, and conditions were 
abnormal, making the warranty inapplicable. In support of its 
position, complainant introduced evidence that it had given 
proper cooling instructions to the carrier which it alleges were not 
followed, and as a result the goods were damaged in transit. 


Respondent, on the other hand, alleges that the transportation 
services and conditions were normal and that the warranty 
therefore applies. Respondent contends that improper precooling 
was the cause of the abnormal deterioration at destination, and 
that therefore complainant has breached the contract and is liable 
for damages. 


An examination of the Ryan recorder tape indicates that while 
the temperature during transit was usually around 38°, only 4° 
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higher than that requested by complainant, and insufficient to 
cause damage by itself, the recorder tape also shows that the 
temperature the first two to three days was considerably higher 
than 38° before stabilizing at 38°. This delay in reducing the 
temperature could be due to a number of causes such as improper 
precooling, improper loading, or improper operation of the 
refrigeration equipment. 


However, the Federal Inspection Report indicates that upon 
arrival the cabbage in the A end of the car was in good condition, 
while the cabbage in the B end of the car contained excessive 
damage. The Report also indicates that the bad cabbage was 
underneath the good cabbage. Since the cabbage from the A end 
of the car, which was shipped under the same transportation 
conditions, was not damaged upon arrival, we conclude that the 
excessive decay and yellowing of the cabbage in the B end of the 
car was not caused by abnormal transportation. The evidence 
therefore supports a breach of the warranty of suitable shipping 
condition. 


Having accepted the cabbage, respondent is liable to 
complainant for the purchase price thereof less damages sustained 
as a result of the breach of contract by complainant. The burden is 
on respondent to prove the extent of damages resulting from the 
breach. 


The measure of damages for breach of contract for accepted 
goods is the difference at the time and place of acceptance between 
the value of the goods accepted and the value they would have had 
if they had been as warranted. In fixing the value of the goods 
accepted, in the absence of other evidence, the proceeds of 
respondent’s resale or $3,313.60 will be used. As a means of 
establishing the value of goods meeting contract requirements, in 
the absence of other evidence, we will accept the f.o.b. price of 
$4,346.00 plus freight of $1,565.44, or a total of $5,911.44. The 
difference between these amounts or $2,597.84 represents 
respondent’s total damages. 


The total purchase price of the shipment is $4,346.00. 
Deducting respondent’s damages of $2,597.84 leaves a balance 
due of $1,748.16. The failure of respondent to pay complainant 
this amount is a violation of Section 2 of the Act for which 
reparation should be awarded to complainant with interest. 





J.MANNING &CO. v. RED'S MARKET 
Cite as 33 A.D. 1848 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant as reparation $1,748.16 with interest thereon 
at the rate of 8 % per annum from November 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,183) 


JOHN MANNING & Co., INc. v. REp’s MARKET, INc., and/or GERALD 
F. Covinctond/b/a JERRY CoviINncTon BRoKERAGE Co. PACA 
Docket No. 2-3355. Decided December 4, 1974. 


Broker — authority of to receive payment — burden to establish rests on 

party dealing with agent — After purchase and sale, broker's further action 

must be expressly or impliedly authorized — Reparation against Red's 
Market, Inc. 


Where respondent Red's Market, Inc. failed to show that its payment to Jerry 
Covington Brokerage Co. was made pursuant to express or implied expres- 
sions that said broker was authorized to receive such payment, respond- 
ent Red's Market, Inc. in making such payment was not discharged of its 
liability to complainant for the purchase price of the tomatoes in issue. 
Reparation for the purchase price, $1,685.00, is awarded complainant 
against respondent Red's Market, Inc. The complainant with respect to 
respondent Jerry Covington Brokerage Co. is dismissed. 

John R. Catlin, Newport Beach, CA., for complainant. 

Respondents pro se. 
John H. Vetne, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint, filed on February 27, 1974, 
complainant seeks reparation against respondents in the amount 
of $1,685 in connection with the shipment of two lots of tomatoes 
in interstate commerce. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
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formal complaint was served upon each respondent. Red’s Market 
Inc. filed an answer to the complaint in which it denied liability to 
complainant. Respondent Jerry Covington Brokerage Co. filed no 
answer to the complaint. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure, provided in 
section 47.20 of the rules of practice (7 CFR 47.40) is applicable. 
Under this procedure the verified pleadings of the parties and the 
Department’s report of investigation are considered a part of the 
evidence in the case. The parties submitted no evidence in 
addition to the pleadings. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a corporation, John Manning and Company, 
Inc., whose address is P.O. Box 4668, Saticoy, California. 


2. Respondent Red’s Market, Inc., is a corporation whose 
address is 2601 South Orange Blossom Trial, Orlando, Florida. At 
the time of the transactions involved herein, respondent Red’s 
Market Inc. was licensed under the Act. 


3. Respondent Gerald F. Covington is an individual, doing 
business as Jerry Covington Brokerage Co. whose address is 2090 
Dyan Way, Maitland, Florida. At the time of the transactions 
involved herein, respondent Gerald Covington was licensed under 
the Act. 


4. On or about October 3, and October 24, 1973, complainant, 
by oral contract, sold to respondent, Red’s Market, Inc., two lots 
of tomatoes in interstate commerce at a total agreed price of 
$1,685. 


5. The contracts involved herein were negotiated by the Jerry 
Covington Brokerage Co. of Maitland, Florida. 


6. The two lots of tomatoes were shipped from the State of 
California pursuant to the contracts and were accepted without 
complaint by respondent, Red’s Market Inc., upon their arrival in 
Florida. 


7. Respondent Jerry Covington Brokerage Company invoiced 
respondent Red’s Market Inc. for the purchase price of the two 
lots of tomatoes, and was paid by them. Neither respondent has 
made a payment of any portion of the purchase price to 
complainant. 
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8. The formal complaint was filed on February 27, 1974, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


The only issue in dispute in this proceeding is whether or not 
respondent Red’s Market Inc.’s payment of the purchase price to 
the broker, Jerry Covington Brokerage Co., who acted as an 
agent for complainant, constitutes a payment to the principal, 
John Manning and Company. 


The parties have presented very little evidence with respect to 
the authority, or lack of authority, of Jerry Covington to receive 
payment for the two lots of tomatoes involved herein. 
Complainant has alleged that such payment was made without 
authority. Respondent indicates that it understood, apparently 
based on the representations of the broker, rather than the 
express representation of complainant, that Jerry Covington 
Brokerage Co. had the authority to receive payment. Previous 
decisions dealing with this topic have indicated that it is the 
burden of the party dealing with the agent to establish agency 
authority beyond that which is apparent. In Pasco County Peach 
Associationv. J. F. Solley & Company, 146 F.2d 880, 883 (4th 
Cir. 1945), 8 A.D. 327, the court refused to imply authority to the 
seller’s agent to receive payment where the buyer was not 
informed of the lack of such authority. The court noted: ‘‘The rule 
was long ago established that when one deals with or through an 
agent he assumes all the risks of lack of authority in the agent. . . 
. [He] is not liberty to rely on the assumption of authority. The 
burden of any necessary diligence to ascertain the agent’s 
authority rests on the party dealing with the agent.’’ The court 
further stated specifically that ‘‘authority to receive payment may 
not be implied from the mere fact that an agent has authority to 
sell, ’’ Id. The language in Pasco County has been consistently 
used with approval in reparation proceedings arising under the 
Perishable Agricultural Commodities Act. Barnes & Company v. 
Edward Boker, Inc.,23 A.D. 1587 (1964), Quality Potatoes Sales, 
Inc. v. M. P. Clark, Inc., 21 A.D. 647, 648 (1962), Victor D. 
Bendel v. Nova Scotia Blueberry Exporters, 17 A.D. 583, 586 
(1958). 


In a case involving circumstances similar to this one, we stated 
that ‘‘traditionally, and as a practical matter, a broker negotiates 
a purchase and sale, and then his authority, implied and/or 
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expressed, is terminated. Once this purpose has been achieved, 
then further action on part of the broker must be shown to have 
been expressly or impliedly authorized. . . .’’ Conzales Packing 
Company v. Harry H. Price & Son, 25 A.D. 390, 397 (1966), 
Frank Gaglione & Son, Inc. v. Teron Hooker Company, 30 A.D. 
528 (1971), Gulftex Banana Company, Inc. v. Garcia Banana 
Company, 30 A.D. 1738 (1971), Cal Fruit v. Tree Fresh, Inc., 31 
A.D. 271 (1972), Maurice Saunders v. Greenberg Fruit Company, 
32 A.D. 1856 (1973). 


Consistent with the citations noted above we must conclude 
that respondent, Red’s Market, Inc., has not shown that its 
payment to Jerry Covington Brokerage Co. was made pursuant to 
expressions of express or implied authority by complainant that 
the broker was authorized to collect such payment. Respondent 
therefore, is not discharged of its liability to complainant for the 
purchase price of the two lots of tomatoes involved herein. Its 
failure to pay this purchase price, in the amount of $1,685, is a 
violation of section 2 of the Act for which reparation should be 
awarded with interest. 


Inasmuch as we have found respondent Red’s Market Inc. to be 
liable to complainant for the purchase price of the tomatoes 
involved herein, and the complaint was phrased in the alternative, 
the complaint with respect to Jerry Covington Brokerage Co. 
should be, and hereby is dismissed. 


ORDER 


Within thirty days from the date of this order, respondent, 
Red’s Market Inc., shall pay to complainant, as reparation, 
$1,685, with interest thereon at the rate of 8 % per annum from 
December 1, 1973, until paid. 


The complaint against the Jerry Covington Brokerage 
Company, is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 16,184) 


In re Wo. Mawnois & Co., Inc. PACA Docket No. 2-3451. Decided 
December 5, 1974. 


Failure to pay in full — wiifuil, flagrant and repeated violations — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act and regu- 
lations in failing to pay in full for perishable agricultural commodities 
purchased and received in commerce, respondent’s license as a registrant 
under the Act is revoked. 


Garrett B. Stevens, for complainant. 
Stanley M. Salers, Bethesda, Md., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on August 7, 1974, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that respondent purchased, received and accepted 
587 lots of perishable agricultural commodities, in interstate 
commerce, from 32 sellers, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, to the 
sellers in the total amount of $92,258.83. 


A copy of the Complaint was served upon the respondent on 
August 13, 1974, which Complaint has not been answered. The 
time for an answer having expired and upon the motion of the 
Complaint for the issuance of a Decision, the following Decision 
and Order is issued without further procedure or hearing, 
pursuant to section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Wm. Mandis & Co., Inc., is a Delaware 
corporation whose last known mailing address c/o Stanley M. 
Salus, Esq., Rubenstein & Rubenstein, Suite 1111, Landow 
Building, 7910 Woodmont Avenue, Bethesda, Maryland 20014. 
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2. Pursuant to the licensing provisions of the Act, license No. 
149435 was issued to the respondent on January 26, 1954 has been 
renewed annually, presently is in effect, and is next subject to 
renewal on or before January 26, 1975. 


3. As set forth more fully in the Complaint, during the period 
February through May, 1974, respondent purchased, received, 
and accepted in interstate commerce, from 32 sellers, 587 lots of 
perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices, or balances 
thereof, totaling $92,258.83. 


4. On June 5, 1974, respondent was adjudged a bankrupt in the 
United States District Court for the District of Columbia, Case 
No. 74-55. 


CONCLUSION 


Respondent’s failure to make full payment promptly with 
respect to the 587 transactions as set forth in paragraph 3 of the 
Complaint constitute wilful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


A finding is made that respondent has committed wilful, 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b) and respondent’s license shall be revoked. 


This order shall take effect on the eleventh day after this 
decision becomes final.* 


Pursuant to the amended Rules of Practice governing 
procedures under the Act, this Decision will become final without 
further procedure 35 days after service hereof unless appealed to 
the Secretary by a party to the proceedings within thirty days 
after service as provided in Sections 47.37 and 47.39 of the 
amended Rules of Practice published in the Federal Register of 
November 5, 1973 (38 F.R. 30444). 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final December 5, 1974. — Ed. 
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(No. 16,185) 


Reitz Bros. v. Bonanza Distrisutors, INnc., and/or PREvor 
MayrsouNn INTERNATIONAL, INc., and/or ALLAN Finer. PACA 
Docket No. 2-2868. Decided December 6, 1974. 


Unauthorized consignment sales — constituting breach of contract and re- 
sulting in net proceeds causing losses to seller — Damages — measure of — 
Reparation 


Where respondent Bonanza Distributors breached the contract on all the grapes 
which met contract terms, resulting in damages to complainant in the 
amount of $12,045.70, the total difference between the f.o.b. prices and the 
proceeds of consignment sales, this respondent is liable to complainant for 
that amount. Reparation of $12,045.70 plus fees and expenses of $2,118.00 
is awarded complainant against respondent Bonanza Distributors, and the 
complaint as to respondents Prevor Mayrsohn and Allan Finer is dismissed. 


Ara Ohanesian, Fresno, CA., for complainant. 
Y. R. Hiraoka, Fresno, CA., for respondent Bonanza Distributors, Inc. 
Respondent Prevor Mayrsohn pro se. 
Respondent Allan Finer pro se. 
Ronald S. Peterson, residing Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a, 
et seq.). A timely complaint was filed in which complaint seeks 
reparation against each of the respondents in the amount of 
$14,777.65, which allegedly represents the balance due on four 
sales in interstate commerce of complainant’s Thompson Seedless 
grapes at agreed prices f.o.b. Fresno, California. 


A copy of the report of investigation prepared by the 
Department was served upon the parties. A copy of the formal 
complaint was served upon each respondent, all of which filed 
answers thereto denying liability. Respondent Bonanza requested 
an oral hearing in its answer. 


An oral hearing was held in Fresno, California, on March 13, 14 
and 15, 1974. Complainant and respondent Bonanza were each 
represented by counsel. Various witnesses testified for these 
parties, and the depositions of Allan Finer, Max Berc and Carl 
Adams, Jr., were received into evidence. Respondents Prevor- 
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Mayrsohn and Finer did not appear at the hearing. Complainant 
and Bonanza each filed a brief. 


FINDINGS OF FACT 


1. Complainant, Reitz Bros., is a partnership, composed of 
Henry Dennis Reitz and Gary G. Reitz, whose address is 3465 
North Dower Avenue, Fresno, California. 


2. Respondent Bonanza Distributors, Inc., is a corporation 
whose address is 1100 West Shaw Avenue, Fresno, California, 
93705. At the time of the transactions involved herein, said 
respondent was licensed under the act. 


3. Respondent Prevor-Mayrsohn International, Inc., is a 
corporation whose address is 130 New York City Terminal 
Market, Bronx, New York, 10474. At the time of the transactions 
involved herein, said respondent was licensed under the act. 


4. Respondent Allan Finer is an individual doing business as 
Al Finer whose address is 3301 South Galloway Street, 
Philadelphia, Pennsylvania, 19148. At the time of the trans- 
actions involved herein, said respondent was licensed under the 
act. 


5. During August, 1971, complainant and_ respondent 
Bonanza, through Bonanza’s field agent Janigian, entered into an 
oral agreement under which Bonanza would act as complainant’s 
agent for the sale in interstate commerce of Thompson seedless 
grapes, a perishable agricultural commodity grown and packed by 
complainant. This oral agreement provided that all sales would be 
made f.o.b. Fresno, California at fixed market prices and that no 
consignment sales would be made. It was also agreed that 
complainant’s grapes would be packed under a first label known 
as ‘‘Summer Beauty” and a second label known as ‘‘RCR,”’ and 
that the difference between the labels would be primarily a matter 
of berry size and uniformity. The U.S. Grade to be met by each of 
these labels was not specifically discussed. 


6. Subsequently, respondent Bonanza prepared a letter to 
complainant dated August 17, 1971, reading in part: 


This letter is to confirm the verbal agreement reached between yourselves 
and our Andy Janigian (field representative) as of this date. 


* kee * 


.. . . Grapes will be packed in two grades, into standard lug boxes under 
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separate labels ‘Summer Beauty” and ‘‘RCR’’. . . and that the first grade 
or label should be packed equivalent to a U.S. #1 well within grade, and the 
second grade should meet a minimum of U.S. #1 grade or better. ... 


** eK * 


.... Bonanza Distributors, Inc., shall attempt to sell subject grapes on a 
f.o.b. basis, however, in cases where and when necessary it may work 
through other brokers, auctions, or consign to commission merchants if 
market conditions demand such usage. 


*** Ke * 


7. On or about September 1, 1971, in the course of interstate 
commerce, respondent Bonanza sold for complainant’s account to 
respondent Al Finer 1375 lug boxes of Thompson seedless grapes 
under label ‘‘Summer Beauty,’’ for a total agreed price of 
$5,706.25 f.o.b. Fresno, California. The USDA shipping point 
inspection certificate for this lot of grapes shows Grade U.S. No. 1 
Table, defects average within tolerance. Bonanza, without 
consulting complainant, authorized Finer to reject the goods and 
divert them to respondent Prevor-Mayrsohn International, Inc., 
at New York City. On September 9, 1971, Bonanza without 
consulting complainant, authorized Prevor-Mayrsohn to handle 
said grapes on consignment for complainant’s account. The 
consignment sale resulted in net proceeds of $2,249.59, causing 
complainant to lose $3,456.66 of the original sale price. 


8. On or about September 4, 1971, in the course of interstate 
commerce, respondent Bonanza sold for complainant’s account to 
respondent Al Finer 140 lug boxes of Thompson seedless grapes 
under label ‘‘Summer Beauty’”’ for a total agreed price of $5,810.00 
f.o.b. Fresno, California. The USDA shipping point inspection 
certificate for this lot of grapes shows Grade U.S. No. 1 Table, 
defects within tolerance. Bonanza, without consulting 
complainant, authorized Finer to reject the goods and divert them 
to respondent Prevor-Mayrsohn at New York City. On September 
7, 1971, Bonanza, without consulting complainant, authorized 
Prevor-Mayrsohn to handle said grapes on consignment for 
complainant’s account. The consignment sale resulted in net 
proceeds of $2,756.66, causing complainant to lose $3,053.34 of 
the original sale price. 


9. On or about September 9, 1971, in the course of interstate 
commerce, respondent Bonanza agreed to sell for complainant’s 
account to respondent Prevor-Mayrsohn 1000 lug boxes of 
Thompson seedless grapes under label ‘‘RCR”’ for a total agreed 
price of $2,900.00 and 400 lug boxes of said grapes under label 
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‘Summer Beauty” for a total agreed price of $1,660.00, both 
f.o.b. Fresno, California. Thereafter, Bonanza, without 
consulting complainant, authorized Prevor-Mayrsohn to handle 
said grapes on consignment for complainant’s account. The 
consignment sale resulted in net proceeds of $2,272.59, causing 
complainant to lose $2,287.41 of the price for which Bonanza had 
originally agreed to sell said grapes. 


10. On or about September 13, 1971, in the course of interstate 
commerce, respondent Bonanza agreed to sell for complainant’s 
account to respondent Prevor-Mayrsohn 1400 lug boxes of 
Thompson seedless grapes under label “‘RCR’”’ for a total agreed 
price of $4,060.00 and 1400 lug boxes of said grapes under label 
“Summer Beauty”’ for a total agreed price of $5,810.00, both 
f.o.b. Fresno, California. Thereafter, Bonanza, without 
consulting complainant, authorized Prevor-Mayrsohn to handle 
said grapes on consignment for complainant’s account. The 
consignment sales resulted in net proceeds of $1,328.05 for the 
“RCR” grapes, being $2,731.95 less than the amount for which 
Bonanza had agreed to sell them, and $2,561.71 for the ““Summer 
Beauty” grapes, causing complainant to lose $3,248.29 of the 
price for which Bonanza had agreed to sell the ‘‘Summer Beauty”’ 
grepes. 


11. All of the grapes shipped by complainant and received by 
respondents pursuant to all of the foregoing transactions 
conformed to all of the requirements of complainant’s aforesaid 
oral agreement with Bonanza except for those described in 
Finding of Fact No. 10 and shipped under the ‘‘RCR”’ label, which 
failed to grade U.S. No. 1. 


12. Complainant reasonably incurred fees and expenses of 
$2,118.00 in connection with the oral hearing herein. 


13. The formal complaint was filed on June 2, 1972, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The complainant Reitz Brothers, after first refusing several 
‘imes to engage in interstate sales of their grapes because of 
previous bad experiences with diversions and consignments on 
such sales, finally concluded an agreement with respondent 
Bonanza’s field representative, Andy Janigian, whom they had 
known for many years. Both brothers testified that they did this 
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only because Janigian repeatedly assured them that all sales 
would be f.o.b. Fresno, California, at fixed prices. Janigian 
testified that the brothers told him they wanted the sales strictly 
on an f.o.b. basis and that he had communicated this information 
to Bonanza’s President, Lowell Schy. Janigian also testified that 
the Reitz brothers made it clear to him that they did not want 
consignment sales. 


It is clear from the evidence that neither Janigian nor the Reitz 
brothers were familiar with the detailed requirements of the U.S. 
grading system for table grapes, especially as regards the various 
allowances for defects within tolerance. Instead, their discussions 
centered around the grapes as actually examined by them. 
Janigian expressed general satisfaction with the grapes he saw, 
and the parties discussed generally that the larger and more 
uniform ones would be given the ‘‘Summer Beauty”’ label and sold 
for higher prices while the rest would be labeled ‘‘RCR”’ and sold 
at second label prices. Janigian testified that such a use of two 
labels is a standard practice in the industry. 


After several discussions among Janigian, the Reitz brothers 
and their father, a meeting of those persons was held with 
Bonanza’s Lowell Schy to finalize the arrangement. There are 


serious conflicts in the testimony as to what was agreed upon in 
that meeting. Schy claims he told the Reitz brothers that their 
first label grapes should be U.S. No. 1 well within grade or better 
and the second label should be a minimum U.S. No. 1 grade. 
Dennis Reitz testified as follows: 


Q. Was there a meeting at which you were involved in which an 
arrangement was solidified or put together? 


A. I was there when they shook hands on the last transaction as far as 
making what I thought was a legitimate deal. 


Q. And was Mr. Schy present at the... 
A. (Interrupting) He certainly was. 


*** * * 


Q. What kind of, what were you going to be, what type of grapes were you 
fellows providing? 


A. Well, we had this practice for years, we have the No. 1 label and the 
No. 2 label and that’s been our practice for years and we still use it. 


Q. O.K. And at that time it was Summer Beauty and R.C.R., is this 
correct? 


A. At that time it was. 
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Q. And did you explain what was going into it or did any of you know 
what would go into it? 


A. They know what was going into the box. I mean, they were out there. 
They saw what we were packing. There was no hiding it; the grapes were 
there. 


Q. How would the division between Summer Beauty and R.C.R. take 
place? 


A. Well, again, we went back to the first and second label. 
Q. All right. 


A. The Summer Beauty was our first label and the R.C.R. was our second 
label. 

Q. O.K. How did you decide what grapes went into what? 

A. Well, your No. 1 grade would be your better quality grape. It would be 


a larger berry, more consistent berry and greener and in the respect that it 
was more uniform. 


*** * * 


Q. Now, what type of a, were you shooting for some type of a grade or 
what was discussed on grade? 


A. Well, grade, we put up the No. 1 box and the No. 2 box and it was 
going to be sold as this. It would be a No. 1 berry and a No. 2 berry. 


Janigian shed little light on what was discussed at the meeting. 
However, his testimony on the difference between the two labels 
illustrates that he, like the Reitz brothers, was not thinking in 
terms of the first label being U.S. No. 1 well within grade. We 
conclude that, even if Schy did mention the well-within 
requirement, his point did not get across and thus the parties did 
not include this term as a part of their oral agreement. 


The most serious conflict in the testimony concerns what was 
said at the meeting regarding f.o.b. sales. Schy contends that he 
agreed only to try to make f.o.b. sales whenever possible and 
could consign if necessary. Both Reitz brothers testified that it 
was clearly understood that all sales would be f.o.b. Fresno and 
there would be no consignments. We accept the latter testimony 
because both Reitz brothers and Barbara Reitz also testified 
about their previous bad experience with consignments and 
diversions, their extreme reluctance to engage in any more 
interstate transactions for that reason, and their final decision to 
do so based only on Janigian’s assurances that all sales would be 
f.o.b. and ‘‘money in your pocket.’’ We conclude that, had Schy 
repudiated Janigian’s assurances by reserving the right to sell on 
consignment if necessary, the Reitz brothers would have backed 
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out of the deal. Our conclusion is corroborated by both brothers’ 
testimony to this effect, by Janigian’s testimony that he had 
advised Schy that complainant wanted all sales to be strictly 
f.o.b., and by Barbara Reitz’s testimony concerning a previous 
meeting with Schy in which it was stated that the sales would be 
f.o.b. We also note that, although everyone concedes it was 
agreed that Bonanza’s sales confirmations would be promptly 
sent to complainant, the confirmations for the f.o.b. sales reached 
the Reitz brothers much more promptly than those for the 
consignments, the latter not arriving until nearly the end of the 
season. 


Following the oral agreement, a letter to complainant was 
prepared by Bonanza setting forth Bonanza’s contentions as to 
what was agreed upon. Although Bonanza’s secretary testified 
that she mailed the letter to complainant’s packing house address 
on August 17, 1971, her testimony was based solely on the date 
and address on her file copy of the letter plus her usual practice of 
mailing everything at the close of each business day. Despite her 
strong statement that she knew she mailed it, we are not 
convinced that she specifically recalled this particular letter. 
There is no evidence as to how the envelope was addressed. 


Assuming that the letter was mailed properly, there is no 
evidence that it was received. To the contrary, Betty Reitz 
testified that she always personally removes from the mail box all 
of the mail received at complainant’s packing house and that the 
letter in question never arrived. Both Reitz brothers and Barbara 
Reitz said they never got the letter either. Although it is well 
settled that a letter correctly addressed and properly mailed is 
presumed to have been received, this presumption is rebuttable. 
Furthermore, such a presumption is not evidence but merely 
affects the burden of proof or of producing evidence. Complainant 
has produced evidence that it never got the letter, and this 
evidence is uncontroverted. 


In the instant case, Bonanza neglected to obtain a post office 
receipt for its letter confirming an oral agreement for an entire 
season’s grape sales. Nor did Bonanza take the precaution of 
requesting a return receipt to be sure that the letter was received. 
While the PACA regulations do permit the sending of such a 
letter by regular mail, they also refer to the grower's receipt of the 
letter: 


When such agreements between the parties are not reduced to written 
contracts, the agent shall have available a written statement describing 
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the terms under which he will handle the produce of the grower during the 
current season and shall mail or deliver this statement to the growers on or 
before receipt of the first lot. A grower will be considered to have agreed to 
these terms if, after receiving such statement, he delivers his produce to 
the agent for handling in the usual manner. (7 CFR 46.32(a) — under- 
scoring added.) 


Thus, if a grower’s agent wishes to bind the grower to the terms 
of a letter written and signed only by the agent, it is obvious that 
the agent must assure himself that the grower has received the 
letter. This he can do by using certified or registered mail and 
requesting a return receipt. Failing that, the agent should take 
the risk of non-receipt. 


The additional terms in Bonanza’s letter that the “Summer 
Beauty”’ label grapes had to be well within grade and that 
Bonanza could consign if necessary thus became proposals for 
addition to the contract. The evidence clearly establishes that the 
proposed additions did not become part of this contract because 
(1) they materially altered it and (2) notice of them was not 
received and thus complainant’s reasonable time to object to them 
did not run. 


Even though Bonanza’s agreement with complainant thus did 
not require that the ‘‘Summer Beauty’”’ label grapes be well within 
grade, Bonanza’s agreement with Finer was otherwise. In this 
connection Bonanza is bound by the testimony of its own 
president, Lowell Schy, who claimed that the agreement 
conformed to the terms set forth in the letter that complainant 
never received. Consequently, Finer rightfully rejected the grapes 
and incurred no liability to complainant because, insofar as its 
claim against Finer is concerned, complainant must be bound by 
the acts of its agent and the facts within his knowledge, even 
though such facts were not promptly communicated to 
complainant and even though the failure to communicate them 
breached the agent’s duty to his principal. 


In its verified answer, Prevor-Mayrsohn claims that all sales to 
it were on a consignment basis. This conflicts with Schy’s 
testimony that one lot diverted from Finer and other lots initially 
shipped to Prevor-Mayrsohn were originally sold on a f.o.b. basis 
and later converted to consignments because of problems with the 
quality or grade of the grapes. It does not matter which was the 
case. Since Bonanza had apparent authority to make adjustments 
and sell on consignments and either arranged consignment sales 
initially or authorized them later, Prevor-Mayrsohn cannot be 
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held liable to complainant, which must be held responsible for the 
acts of its agent. 


On the other hand, insofar as Bonanza’s liability to 
complainant is concerned, Bonanza must be bound by Schy’s 
testimony that the sales in question were originally f.o.b. and 
later adjusted because of quality problems or failure to grade. 
Even if Bonanza had not agreed with Prevor-Mayrsohn to sell the 
fruit at fixed f.o.b. prices, it has certainly agreed with 
complainant to do this. Therefore, the difference between the price 
for which Schy testified that Bonanza had originally sold the 
produce f.o.b. and that which was ultimately realized on the 
consignment sales affords a reliable measure of complainant’s 
damages resulting from Bonanza’s breach. 


An exception must be made, however, with respect to the 
“RCR” label grapes referred to in Finding of Fact No. 10. These 
did not even grade U.S. No. 1 table, and the evidence shows that 
table grapes failing to meet even this minimum standard are 
virtually culls. Accordingly, we believe the implied condition that 
all the grapes would be at least U.S. No. 1 table was part of the 
agreement between Bonanza and complainant. Although Bonanza 
nevertheless had a duty to contact complainant and obtain 


authorization to adjust or consign when the grapes failed to 
grade, complainant has failed to prove that it was damaged be- 
cause of Bonanza’s failure to do so in this particular lot. Rather, it 
appears that Prevor-Mayrsohn realized as much as it could on the 
sale of grapes that failed to meet even minimum requirements. 


Based on the foregoing, we conclude that Bonanza’s agreement 
with complainant prohibited Bonanza from selling on 
consignment, required all sales to be f.o.b. Fresno at fixed prices, 
and required the ‘‘Summer Beauty”’ grapes to be of a better 
quality than those labeled ‘‘RCR’’ but did not require that the 
‘Summer Beauty’’ must necessarily be well within grade. In 
violation of this agreement, Bonanza sold on consignment and, 
with exception of one lot of ‘“‘RCR’”’ grapes which did not meet 
minimum U.S. Grade No. 1 and were thus not within the contract 
terms, complainant was damaged thereby, in the amount of 
$12,045.70, being the total difference between f.o.b. prices and 
the amount realized on consignment. This was a violation of 
Section 2 of the Act for which complainant is entitled to 
reparation, with interest, from Bonanza in the amount of 
$12,045.70, plus fees and expenses of $2,118.00. The remaining 
respondents are not liable to complainant for they dealt only with 
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Bonanza, and Bonanza had apparent authority to make and 
adjust sales to them on the terms they agreed upon. 


ORDER 


Within 30 days from the date of this order, respondent Bonanza 
Distributors, Inc., shall pay to complainant as reparation 
$12,045.70, with interest thereon at the rate of 8% per annum 
from November 1, 1971, until paid and $2,118.00 as fees and 
expenses, with interest thereon at the rate of 8 % per annum from 
the date hereof until paid. 


The complainant against respondents Prevor-Mayrsohn 
International, Inc., and Al Finer is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,186) 


SAN JOAOUIN PropuceE Co. v. Certa A. MARTIN and Don Martin. 
PACA Docket No. 2-3293. Decided December 6, 1974. 


Contract — failure to prove breach of — Failure to prove loss of profits — 
Reparation 


Where respondents accepted the produce in issue and failed to sustain their bur- 
den of proving a breach of contract by complainant with resulting damages, 
respondents are liable to complainant for the purchase price thereof in the 
amount of $2,836.18 for which reparation is awarded complainant against 
respondents. 


The counter claim is dismissed. 
Robert Coffen, Turlock, CA., for complainant. 


Bernard Smith, Portland, Ore., for respondents. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
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reparation against respondent in the amount of $2,836.18 for 
failure to make payment for three truckloads of watermelons 
purchased in interstate commerce. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto denying liability to complainant. Respondent also 
filed a counterclaim against complainant in the amount of $854, to 
which complainant did not file a reply. Since the amount claimed 
in the formal complaint or counterclaim does not exceed $3,000, 
the shortened procedure provided in the rules of practice (7 CFR 
47.20) is applicable. Pursuant to this procedure, the parties were 
given an opportunity to submit additional evidence in support of 
their respective positions by means of verified statements. 
Complainant filed an opening statement, and respondent 
submitted an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Arthur L. Fore, is an individual doing 
business as San Joaquin Produce Company, whose address is 
1825 Scott Avenue, Modesto, California. At the time of the trans- 
action involved herein, complainant was licensed under the Act. 


2. Respondent is a partnership composed of Ceria A. Martin 
and Don Martin, doing business as Ceria A. Martin and Don 
Martin, whose Post Office address is 9428 N.E. Irving, Portland, 
Oregon. At the time of the transaction involved herein, respond- 
ent was not licensed, but was subject to license under the Act. 


3. On or about July 16, 1973, in the course of interstate 
commerce, complainant, by oral contract, sold and shipped to 
respondent, f.o.b., one truckload of green rind melons for $881.13 
and two truckloads of striped rind melons for $1,955.05 for a total 
of $2,836.18. Upon arrival in Portland, Oregon, reppondent 
accepted the watermelons, but has since refused to make payment 
for them. 


4. The formal complaint was filed on January 21, 1974, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks reparation from respondent in the amount of 
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$2,836.18 for three truckloads of watermelons purchased and 
accepted by respondent. Respondent admits purchasing the 
melons, but claims that the produce contained culls and was 
rotting and therefore did not conform to the contract of sale. It 
further alleges that after being advised of the condition of the 
melons, complainant offered respondent a new contract with 
instructions to sort, salvage, and sell what it could of the melons. 
Respondent contends that in following complainant’s 
instructions, it sold the watermelons for $2,446. Respondent now 
asserts a counterclaim for $854, which it claims represents the 
difference between the resale price of the melons of $2,446, and 
expenses of $2,700 incurred in reselling the produce plus lost 
profits of $600, or a total of $3,300. Respondent, however, has 
submitted no evidence to show that the parties entered into a new 
contract. 


Having accepted the produce, respondent becomes liable for the 
full purchase price thereof less any damages caused by any breach 
of contract by complainant. Respondent alleges that there was a 
breach since the watermelons received contained culls and were 
rotting. Respondent, however, has submitted no eviderce to 
support its position. It did not have the melons inspected by any 


qualified inspection service, nor did it submit any evidence of the 
resale. In its answering statement, respondent stated that it 
would submit affidavits from various individuals who knew that 
at least fifty percent of the produce at destination was rotten and 
unmerchantable. No such affidavits were submitted. Respondent 
has also submitted no evidence of any subsequent offer by 
complainant or any prior sale of the melons that would entitle it to 
a $600 profit. 


Complainant, on the other hand, has introduced evidence, of 
the condition of the watermelons at shipping point, in the form of 
three California Inspection Certificates which indicate that the 
melons at the time of shipment met California quality and 
condition requirements. 


Respondent has therefore failed to show that there was a breach 
of contract by complainant. The purchase price for the melons was 
$2,836.18. The failure of respondent to pay complainant this 
amount is a violation of Section 2 of the Act for which reparation 
should be awarded with interest. Respondent’s counterclaim since 
it was based on the alleged breach and loss of profits which was 
not proven should be dismissed. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,836.18 with interest thereon 
at the rate of 8 % per annum from August 1, 1973 until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,187) 


In re James CLarK McHann, d/b/a Jackson Tomato Company, 
a/d/b/a 1-Quick-N-Ezy Company. PACA Docket No. 2-3450. 
Decided December 9, 1974. 


Failure to pay in full — wilfull, flagrant and repeated violations — Publica- 
tion of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act and regu- 
lations in failing to pay in full for perishable agricultural commodities 
purchased and received in commerce, the facts and circumstances of such 
violations shall be published. 

Garrett B. Stevens, for complainant. 

Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on August 5, 1974, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that respondent purchased, received and accepted 
from 12 sellers, 26 lots of fruits and vegetables, all being 
perishable agricultural commodities, in interstate commerce, but 
failed to make full payment promptly of the agreed purchase 
prices to the sellers in the total amount of $40,543.60. 


A copy of the Complaint was served upon respondent on 
August 12, 1974, which Complaint has not been answered. The 
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time for answer having expired and upon motion of the Complaint 
for the issuance of a Decision, the following Decision and Order is 
issued without further procedure or hearing, pursuant to Section 
47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, James Clark McHann, is an individual doing 
business as Jackson Tomato Company, also doing business as 1- 
Quick-N-Ezy Company, whose last known mail address is P.O. 
Box 6713, Jackson, Mississippi 39312. 


2. Pursuant to the licensing provisions of the Act, license No. 
204759 was issued to respondent on June 1, 1964. The license has 
been renewed annually but was suspended automatically on April 
4, 1974, pursuant to Section 7 of the Act (7 U.S.C. 499g) when 
respondent failed to pay a reparation award issued against him in 
PACA Docket No. 2-3240 (33 A.D. _). The _ license 
terminated on June 1, 1974 when respondent failed to renew it. 


3. As set forth more fully in the Complaint, during the period 
July through November 1973, respondent purchased, received, 
and accepted in interstate commerce, from 12 sellers, 26 lots of 


fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment of the agreed 
purchased prices totalling $40,543.60. 


4. Eight of the sellers listed above filed formal reparation 
complaints against the respondent. As a result, the Judicial 
Officer issued reparation awards against respondent as set forth 
below: 


Transaction PACA Docket Date 

Numbers Numbers Citations Issued Amount 
1— 2 -3240 33 AMD... 2-87-74 $11,832.25 
9— 12 -3266 33 A.D. —...._-3<+22-74 $ 5,240.85 
24 -3297 33 A.D. ____4-19-74 $ 380.00 
26 -3296 33 A.D. _____ 4-24-74 § ,410.00 

3319 33 A.D. _.___5-6-74 ,406.25 

-3318 33 A.D. _____5-6-74 ; ,492.50 

-3367 33 A.D. __ 5-31-74 $ 8,521.50 


tS vw b& 


-3368 33 A.D. _.____6-6-74 ,520.00 


mwN ND LHS 


As of this date, these awards have not been satisfied. 


5. By notice in writing, dated April 12, 1974, respondent was 
given the opportunity to demonstrate or achieve compliance with 
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all lawful requirements of the Act relating to the allegations in the 
Complaint. Respondent has failed to do so. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 26 lots of fruits and vegetables, as set forth in 
paragraph 3 of the Complaint constitutes wilful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499(b)), for 
which the order below is issued. 


ORDER 


A finding is made that respondent has committed wilful, 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499(b)) and the facts and circumstances thereof shall be 
published. 


This order shall take affect on the eleventh day after this 
Decision becomes final.* 


Pursuant to the amended Rules of Practice governing 
procedures under the Act this Decision will become final without 
further procedure 35 days after service hereof unless appealed to 
the Secretary by a party to the proceedings within 30 days after 
service as provided in Sections 47.37 and 47.39 of the amended 
Rules of Practice published in the Federal Register of November 
5, 1973 (38 F.R. 30444). 


Copies hereof shall be served upon the parties. 


(No. 16,188) 


GuLr Farms, Inc. v. NEw Era Foops or Micuican, Inc. PACA 
Docket No. 2-3176. Decided December 16, 1974. 


Contract absence of Dismissal 


Where no contractual relationship existed between the parties herein, the com- 
plaint is dismissed. 


*The Decision and Order became final December 9, 1974. — Ed. 
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Prevailing party — award of fees and expenses to 


Where respondent is the prevailing party herein and has filed a timely claim for 
fees and expenses incurred in connection with the oral hearing herein in the 
amount of $2,406.64, reparation for said amount is awarded respondent 
against complainant. 


Norhorne C. Stone, Bay Minette, Ala., for complainant. 
Timothy D. Wittlinger, Detroit, Mich., for respondent. 
John H. Vetne, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed against respondent on 
September 20, 1973, complainant seeks reparation in the amount 
of $6,860.06 in connection with two shipments of potatoes in 
interstate commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying 
any liability to complainant. Respondent further requested an 
oral hearing. 


An oral hearing was held in Detroit, Michigan on April 29, 
1974. Complainant was represented at the hearing by Mr. 
Norborne C. Stone, Jr., of Bay Minette, Alabama. Respondent 
was represented by Mr. Timothy D. Wittlinger, of Detroit, 
Michigan. A brief, and a claim for fees and expenses were filed by 
each of the parties. 


FINDINGS OF FACT 


1. Complainant, Gulf Farms, Inc., is a corporation whose 
address is P. O. Drawer A, Foley, Alabama. 


2. Respondent, New Era Foods of Michigan, Inc., (hereinafter 
New Era) is a corporation whose address is 515 Wanda Avenue, 
Ferndale, Michigan. At the time of the transactions involved 
herein respondent was licensed under the Act. 


3. On or about May 18, 1973, Mr. William H. Nichols, Jr., a 
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broker of perishable agricultural commodities located in Newport 
News, Virginia, telephoned Mr. Robert Albrecht, plant manager 
of Mr. Chips Potato Chip Inc., (hereinafter Mr. Chips) a Michigan 
corporation located at 13231 Connant Street, Detroit, Michigan. 
Prior to March 26, 1973, Mr. Albrecht was plant manager for 
respondent, and the ‘‘red book,”’ a trade reference publication, 
listed him in his capacity with respondent. The purpose of Mr. 
Nichol’s telephone call was to determine whether or not he could 
arrange for the sale of potatoes to Mr. Albrecht’s principal. Mr. 
Albrecht indicated that he could use a shipment of potatoes. 


4 On or about May 21, 1973, Mr. Nichols made arrangements 
for the shipment of one truckload of potatoes by Gulf Farms Inc., 
to Detroit, Michigan, pursuant to his telephone conversation with 
Mr. Albrecht on May 18. The Standard Memorandum of Sale, 
copies of which were sent to Gulf Farms and to New Era reflects 
that the shipment was sold to New Era, but no address is given. 
On or about May 21, 1973, the truckload of potatoes was shipped 
from Alabama, and arrived in Detroit, on May 23, 1973. The 
truck driver had been given instructions to deliver the potatoes to 
5801 Grandy, the address of New Era at that time, however, the 
driver got lost in Detroit, and stopped at a real estate office for 
assistance. A person in the real estate office made a telephone call 
for the driver, and relayed to him instructions to deliver the 
potatoes to 13231 Connant Street, Detroit, Michigan, which was 
the address of Mr. Chips. The potatoes were accepted, unloaded, 
and processed by Mr. Chips. 


5. On or about May 25, 1973, Mr. Nichols again called Mr. 
Albrecht and received an order for the shipment of a truckload of 
potatoes. On the same day Mr. Nichols made arrangements with 
Gulf Farms for the shipment, and prepared a Broker’s Standard 
Memorandum of Sale, a copy of which was sent to Gulf Farms, 
and to New Era Foods of Michigan. The memorandum reflected 
that the sale had been made to New Era Foods, but indicated the 
Connant Street address of Mr. Chips. The truckload was shipped 
from Alabama on June 1, 1973. On or about June 4, 1973, the 
truck driver, pursuant to instruction, arrived at 5801 Grandy 
Street, Detroit, Michigan, the address of New Era Foods of 
Michigan. He was there instructed to deliver the potatoes to 
13231 Connant Street, the address of Mr. Chips. Mr. Chips 
accepted the potatoes, unloaded and processed them. 


6. Gulf Farms invoiced New Era Foods of Michigan for the 
purchase price of the potatoes in the amount of $6,860.06, none of 
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which has been paid by New Era. 


7. Mr. Chips has admitted liability to complainant for the full 
amount of the purchase price with respect to these two shipments. 
On or about September 12, 1973, Gulf Farms received a ‘‘Notice 
to Creditors’ regarding the bulk transfer of the assets of Mr. 
Chips to Mr. Donald L. Duchene. On or about September 25, 
1973, Gulf Farms replied to the notice stating that it was not 
aware that it was a creditor of Mr. Chips. 


8. The formal complaint was filed on September 20, 1973, 
which is within nine months after the causes of action herein 
accrued. 


CONCLUSIONS 


The basic issue involved herein is whether a contractual 
relationship existed between complainant and respondent. It is 
clear that complainant and its broker assumed that they were 
doing business with the respondent corporation. This is reflected 
by the Broker’s Standard Memoranda of Sale, the delivery 
tickets, the invoices, and other documents relating to the 
transactions and shipments. The only indirect indication that 
complainant may not have dealing with the respondent 
corporation is in the second Broker’s Standard Memorandum of 
Sale (dated May 25, 1973) in which there appeared the address of 
Mr. Chips Potato Chip Inc. However, there was no specific 
reference to Mr. Chips in any of these documents, nor was 
complainant aware that the potatoes had been delivered to Mr. 
Chips, or that he was a creditor of Mr. Chips, until Septerber 
1973 when complainant received a ‘‘Notice to Creditors’ pursuant 
to the bulk transfer of the assets of Mr. Chips. Complainant at 
that time responded to the notice by denying that he was a 
creditor of Mr. Chips, and continued to seek payment from New 
Era for the two shipments of potatoes. 


It is not clear whether the misinformation with respect to the 
identity of the buyer herein originated with the’ roker, Mr. 
Nichols, who assumed that he was dealing with the plant manager 
for New Era Foods, or with Mr. Albrecht, the plant manager of 
Mr. Chips Potato Chip, who, prior to March 23, 1973, had been 
plant manager of New Era Foods of Michigan. It is clear, 
however, that the assumption, by complainant and its broker, 
that it was dealing with New Era Foods, does not render New Era 
contractually liable for the shipment, nor can the fact that the 
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Broker’s Standard Memoranda of Sale, and other documents, 
reflect New Era to be the buyer establish any contractual 
relationship, since this would necessarily arise from the original 
misunderstanding. The Broker’s Standard Memoranda, and other 
documents, do not constitute a contract, but are only evidence of 
a contract. Southland Produce Co. v Findley Brothers Produce, 
29 A.D. 1284 (1970), Kaiser Diversified Enterprise Inc. The 
Wallace Fruit and Vegetable Company, 32 A.D. 1523 (1973). 
Since there were no contractual arrangements made with respond- 
ent corporation, the documents are of no evidentury value as the 
specifics of any contract between complainant and respondent. 
They would be of some value in establishing the details of the 
contract made with Mr. Albrecht of Mr. Chips, but their use for 
that purpose is unnecessary since Mr. Chips has admitted liability 
for the shipments involved herein. 


Respondent might nevertheless be held liable for the purchase 
price of the two shipments of potatoes if it were established that it 
had authorized Mr. Albrecht, or Mr. Chips Potato Chip to 
purchase potatoes in its name. While the evidence presented 
indicates that Mr. Albrecht, plant manager for Mr. Chips had 
recently been plant manager at New Era, that Mr. Chips was 
having financial difficulties at the time, and that Mr. Chips was 
the sole supplier of processed potato chips for New Era, no 
evidence was introduced which would establish Mr. Albrecht, or 
Mr. Chips Potato Chip Inc. to be an agent for New Era. We 
further find that there was no ‘‘diversion’’ of the shipments by 
New Era such as would constitute acceptance under section 46.2 
(dd) of the applicable regulations (7 CFR 46.2dd) inasmuch as 
there existed at the time no contract between the parties pursuant 
to which respondent could accept the shipments by diversion or 
otherwise. The truck which came to respondent’s address were 
merely redirected to the buyer’s address. 


Complainant as the moving party, has the burden to establish 
that a contractual relationship existed between the parties herein. 
We must conclude that the record does not support complainant’s 
contention in this regard, and accordingly, the complaint should 
be dismissed. 


Respondent, as the prevailing party, is entitled to an award ot 
fees and expenses. We find the amount claimed by respondent in 
this regard, $2,406.64, to have been reasonably incurred in 
connection with the oral hearing, and an award therefore, in that 
amount, should be made. 
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ORDER 


The complaint is dismissed. 


Within thirty days from the date of this order, complainant 
shall pay to respondent as reparation the amount of $2,406.64, 
with interest thereon at the rate of 8 percent per annum from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 16,189) 


In re Tuos. D. PALELtA Co., INc. PACA Docket No. 2-2946. De- 
cided December 17, 1974. 


Broker — Invoicing and collecting purchase prices from buyers and failing to 
remit to seller — Falgrant and repeated violations — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act and regu- 
lations in collecting purchase prices from buyers and failing to remit such 
proceeds to the seller, respondent’s license as a registrant under the Act is 
revoked. 


Garrett B. Stevens, for compiainant. 
LeRoy W. Gudgeon, Chicago, Ill., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter referred to as the ‘‘Act,’’ instituted by a 
Complaint filed on April 12, 1973, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture. The Complaint alleges that 
during April of 1972, while. acting as a broker, respondent 
negotiated for its principal contracts of purchase and sale for six 
lots of oranges, a perishable agricultural commodity, to a buyer in 
Illinois. All transactions were in interstate commerce. Respond- 
ent invoiced the buyer for each lot of oranges, collected the agreed 
purchase price for each lot of oranges but failed to remit these 
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amounts to the seller. The Complaint further alleges that during 
the period October 1971, through April 1972, while acting as a 
broker for two California sellers respondent negotiated for its 
principals contracts of purchase and sale for 12 lots of fruit, all 
being perishable agricultural commodities, to three buyers in 
Illinois. All transactions were in interstate commerce. Respond- 
ent invoiced the buyers for each lot of fruit, collected the agreed 
purchase price for each lot of fruit, but failed to remit promptly to 
the sellers the sums collected. 


A copy of the Complaint was served upon respondent, and 
respondent failed to file an answer within the specified time. On 
June 13, 1973, complainant filed a motion for a default order and, 
on July 5, 1973, a recommended decision and order was issued by 
the Administrative Law Judge. On August 28, 1973, a decision 
and order in this proceeding was issued by the Judicial Officer. 


On October 25, 1973, respondent filed in the United States 
Court of Appeals for the Seventh Circuit a petition for a review of 
the disciplinary proceeding involving the respondent under the 
Perishable Agricultural Commodities Act. On October 29, 1973, 
respondent filed an application for a stay of order in PACA 
Docket No. 2-2946, and on October 29, 1973, the Judicial Officer 
issued an order staying the prior order issued in this proceeding 
on August 28, 1973, pending the outcome of the petition for 
review filed by the respondent. On December 10, 1973, the parties 
to this proceeding filed in the United States Court of Appeals for 
the Seventh Circuit a stipulation to permit entry of an order 
remanding the proceeding to the Secretary of Agriculture, and on 
December 13, 1973, the United States Court of Appeals for the 
Seventh Circuit ordered that the proceeding be remanded to the 
Secretary of Agriculture. Thereafter, on January 10, 1974, an 
order was issued by the Judicial Officer remanding this 
proceeding in accordance with the order of the United States 
Court of Appeals for the Seventh Circuit to the Office of 
Administrative Law Judges, United States Department of 
Agriculture, for the purpose of permitting the respondent to file 
its answer to the complaint, of conducting an oral hearing, if 
requested, and of taking evidence in accordance with the 
provisions of the Act and the Rules of Practice, thereunder. 


On January 31, 1974, respondent filed an answer in the above- 
captioned proceeding, in which it admitted the allegations in 
paragraph 1, 2, 3, 4, and 5 of the Complaint but denied that such 
actions were wilfull, flagrant or repeated violations of the Act. 
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Respondent also requested an oral hearing. On March 21, 1974, an 
order was issued by the Chief Administrative Law Judge 
assigning the proceeding to the Administrative Law Judge for 
scheduling of an oral hearing. On May 2, 1974, complainant filed a 
motion for hearing date, and on May 6, 1974, a notice of hearing 
was issued by the Administrative Law Judge setting the hearing 
date for July 17, 1974. On July 5, 1974, the Administrative Law 
Judge issued a notice of postponement of hearing in which it was 
ordered that the hearing scheduled in this matter for July 17, 
1974, was postponed indefinitely. On September 11, 1974, 
respondent filed a motion for a continuance. 


On November 26, 1974, the parties to this proceeding filed a 
stipulation and consent to an order revoking respondent’s license, 
wherein the respondent consented to the issuance of a final order 
containing findings of fact and conclusions, for the purposes of 
this proceeding only, based upon the allegations of the Complaint 
and revoking its license. The respondent further waived its rights 
of appeal, of oral argument before the Secretary and of the 
provisions of section 10 of the Act with respect to 10 days notice 
before an order can take effect. 


FINDINGS OF FACT 


1. Respondent, Thos. D. Palella Co., Inc. is an Illinois 
corporation whose mail address is 1525 North Laramie Avenue, 
Chicago, Illinois 60639. 


2. Pursuant to the licensing provisions of the Act, license No. 
710387 was issued to respondent on September 18, 1970. This 
license has been renewed annually but terminated on September 
18, 1973, when respondent failed to renew it. 


3. As set forth more fully in paragraph 3 of the Complaint, 
during April of 1972, while acting as a broker, respondent 
negotiated for its principal, Wileman Bros. & Elliott, Inc., Cutler, 
California, contracts of purchase and sale for six lots of oranges, a 
perishable agricultural commodity, to a buyer in Illinois. All 
transactions were in interstate commerce. Respondent invoiced 
the buyer for each lot of oranges, collected the agreed purchase 
price for each lot of oranges but failed to remit the sums to the 
seller. 


4. As set forth more fully in paragraph 4 of the Complaint, 
during the period October 1971, through April 1972, while acting 
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as a broker for two California sellers respondent negotiated for its 
principals contracts of purchase and sale for 12 lots of fruit, all 
being perishable agricultural commodities, to three buyers in 
Illinois. All transactions were in interstate commerce. Respond- 
ent invoiced the buyers for each lot of fruit, collected the agreed 
purchase price for each lot of fruit, but failed to remit promptly to 
the sellers the sums it collected. 


5. Respondent has consented to the issuance of an order 
revoking its license. 


6. Complainant has consented to the issuance of such an order. 


CONCLUSIONS 


The acts of respondent in failing to make full payment and full 
payment promptly of the agreed purchase prices collected for, and 
due, its principals, as alleged in paragraphs 3 and 4 of this 
Complaint, constitute wilfull, flagrant, and repeated violations of 
section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an order revoking 
its license; waived its rights of appeal, argument before the 
Secretary, and provisions of section 10 of the Act; and has 
requested that the order become final upon issuance. Complainant 
has recommended and consented to the issuance of such an order. 


ORDER 


Respondent’s license is revoked. 


This order shall become final and take effect immediately upon 
its issuance. 


Copies hereof shall be served upon the parties. 


(No. 16,190) 


In re ImpeERIAL Potato Company. PACA Docket No. 2-3228 
Decided December 18, 1974. 


Agreed purchase prices — failure to pay when due — Wilfull. flagrant and 
repeated violations — Publication of facts 





1878 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 1877 


Where respondent wilfully, flagrantly and repeatedly violated the Act and regu- 
lations in failing to pay when due for perishable agricultural commodities 
purchased and received in commerce as found herein, the facts and circum- 
stances of such violations shall be published. 


Garrett B. Stevens, for complainant. 
Ronald G. Carter, Boise, Idaho, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter referred to as the ‘“‘Act’’, instituted by a 
Complaint filed on February 1, 1974, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint alleges that 
during the Spring of 1972 through December of 1972, respondent 
purchased, received and accepted without complaint, in interstate 
commerce, more than 304 lots of potatoes, perishable agricultural 
commodities, from 11 sellers, but failed to make full payment of 
the agreed purchase prices, or balances thereof, totaling 
$170,964.71. 


A copy of the Complaint was served upon respondent, and on 
March 11, 1974, respondent filed an answer in which it admitted 
paragraphs 1 and 2 but denied all other allegations therein. An 
oral hearing was held before the undersigned Administrative Law 
Judge of the United States Department of Agriculture, on 
September 25, 1974, at Boise, Idaho. Mr. Garrett B. Stevens, 
Office of the General Counsel, United States Department of 
Agriculture, appeared for complainant. Mr. Ronald G. Carter, of 
Carter, Gines & Rice, Boise, Idaho, apepared for the respondent. 
At the hearing, the parties agreed to offer as Exhibit 1, attached 
hereto, a stipulation and consent, negotiated at a prehearing 
conference, wherein the respondent consented to an issuance of an 
order containing findings of fact and conclusions, for the purposes 
of this proceeding only, based upon the allegations of the 
complaint, and the admission by respondent of the allegations 
contained in paragraph 4 of the complaint, that the acts of 
respondent in failing to make full payment promptly of the agreed 
purchase prices and balances thereof as alleged constitute 
repeated and fragrant violation of Section 2 of the Act. 
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FINDINGS OF FACT 


1. Respondent, Imperial Potato Company, is an Idaho 
corporation whose last known mailing address is P.O. Box 366, 
Nampa, Idaho 83651. 


2. Pursuant to the licensing provisions of the Act, license No. 
730040 was issued to respondent on July 18, 1972. This license 
terminated on July 18, 1973, when respondent failed to pay the 
required license fee. 


3. As set forth more fully in paragraph 3 of the Complaint, 
during the Spring of 1972 through December of 1972, respondent 
purchased, received and accepted without complaint, in interstate 
commerce more than 304 lots of potatoes, a_ perishable 
agricultural commodity, from 11 sellers, but failed to make full 
payment of the agreed purchase prices, or balances thereof, 
totaling $170,964.71. 


4. Respondent has consented to the issuance of an order 
containing a finding that respondent has committed repeated and 
flagrant violations of Section 2 of the Act. 


5. Complainant has consented to the issuance of such an order. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly of the 
agreed purchase prices, or balances thereof, as alleged in 
paragraph 3 of the complaint, constitutes repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order below is issued. 


ORDER 


A finding is made that respondent has committed repeated and 
flagrant violations of section 2 of the Act (7 U.S.C. 499(b)) and 
the facts and circumstances thereof shall be published. 


This Order shall become final and take effect immediately upon 
issuance. 


Copies hereof shall be served upon the parties. 
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(No. 16,191) 


TexAs-New Mexico PoratTogs, Inc. v. SOUTHWESTERN PotTaTo PRE- 
Pak Co. PACA Docket No. 2-3294. Decided December 18, 
1974. 


Order correcting prior order 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


John Shepherd, Seminole, TX., for complainant. 
Bernard S. Stalbum, Houston, TX., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


On November 19, 1974, an order was issued herein requiring 
respondent to pay to complainant, as reparation, $14,334.10, 
whereas the correct amount due complainant from respondent, as 
stated in the conclusions of our decision was $14,373.35. 
Accordingly, the amount of $14,334.10 awarded as reparation in 
our prior order is hereby corrected to $14,373.35. Such amount 
together with the amount of $735.27, awarded as additional 
reparation for fees and expenses shall be paid within 30 days from 
the date of this order, with interest to run as stated in the order of 
November 19, 1974. 


Copies of this order shall be served upon the parties. 


(No. 16,192) 


ApaAmMs Fruit & ImportinG Co. v. A. P. & P. GRAPE Company. 
PACA Docket No. 2-3334. Decided December 23, 1974. 


F.o.b. transaction — acceptance final basis — Rejection without reasonable 
cause in violation of Act and a bar to claim for damages for breach of contract 
— Damages — measure of for wrongful rejection — Reparation 


In an f.o.b. transaction, acceptance final basis, respondent had no right of rejec- 
tion and its rejection of the grapes in issue was in violation of the Act and a 
bar to any claim it would have had for a material breach of the contract by 
complainant. Respondent's rejection of the grapes was therefore without 
reasonable cause and respondent is liable to complainant for damages in the 
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amount of $3,179.95, as found herein, for which reparation is awarded 
complainant. 
Complainant pro se. 
George H. Trifelos, Canton, Ohio, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
requested an award of reparation in the sum of $3,179.95 from 
respondent in connection with a transaction in _ interstate 
commerce involving a carload of juice grapes. 


A copy of the report of investigation prepared by the 
Department was served upon the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to conplainant in connection with the 
transaction. Subsequent to the filing of the answer by respondent, 
complainant amended his formal complaint by reducing the 
amount claimed as damages to $2,995. 


Since the amount claimed as damages in the formal complaint, 
as amended, does not exceed $3,000, the shortened method of 
procedure provided in section 47.20 of the rules of practice (7 CFR 
47.20) is applicable. Pursuant to this procedure, complainant filed 
an opening statement. Respondent was given the opportunity to 
file an answering statement but did not do so. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, George A. Adams, doing 
business as Adams Fruit & Importing Co., whose address is 5968 
N.E. 6th Street, Miami, Florida. 


2. Respondent is an individual, Aristotle Maragas, doing 
business as A. P. & P. Grape Company, whose address is 3929 
Thunderbird Circle N.W., North Canton, Ohio. At the time of the 
transaction involved herein, respondent was not licensed but was 
subject to license under the Act. 





1882 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 1880 


3. On October 9, 1973, in the course of interstate commerce, 
complainant sold to respondent one carload of California Muscat 
juice grapes, U.S. No. 1 grade, then contained in rolling car 
UPFE 455299, at an agreed contract price of $5,756, f.o.b. 
acceptance final, Reedley, California. The sale was made in the 
course of a telephone conversation between the parties, and the 
contract terms were confirmed by telegram sent to respondent by 
complainant at 8:56 a.m. on October 9, 1973. In this same 
telegram, complainant informed respondent that car UPFE 
455299 was being diverted to respondent and that complainant 
was also sending an invoice to respondent. 


4. The grapes in car UPFE 455299 had been subjected to a 
Federal-State inspection at Reedley, California, at 3 p.m. on 
October 8, 1973, and had been certified as U.S. No. 1 juice grapes 
at that time. 


5. At 10:20 a.m. on October 9, complainant issued instructions 
to the carrier to divert car UPFE 455299 to respondent at Canton, 
Ohio. Complainant on this same date issued its invoice to 
respondent in the total amount of $5,756 for the grapes. 


6. At 9:54 p.m. on October 11, respondent sent complainant 
the following Mailgram: 


“CANCEL CAR GRAPES UPFE 455299.” 


Complainant’s reply wire to respondent, sent at 11:35 a.m. on 
October 12, was as follows: 


“RE YOUR MAILGRAM WE DIVERTING ELSEWHERE 
CAR UPFE 455299 CAR TO BE HANDLED FOR 
YOUR ACCOUNT.” 


7. Car UPFE 455299 was diverted by complainant to 
Cincinnati, Ohio, arriving there at 7 a.m. on October 18, 1974. 
The grapes contained in this load were resold in Cincinnati for net 
proceeds of $2,576.05. 


8. The formal complaint was filed on March 19, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant in his formal complaint alleges the sale, shipment, 
and tender of the grapes involved herein to respondent at contract 
destination, Canton, Ohio, and respondent’s subsequent rejection 
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of the shipment. Respondent in his answer denied each and every 
allegation set forth in the formal complaint. 


As the moving party, complainant has the burden of proving, 
by a preponderance of the evidence, the terms and conditions of 
the contract relied upon. Suntop Brand, Inc. v. Adams Fruit & 
Importing Co., Inc., 15 A.D. 1234. In reviewing the evidence 
before us, we are of the opinion that complainant has sustained 
that burden and conclude that the grapes were sold to respondent 
on an f.o.b. acceptance final basis. 


The Department in its regulations, 7 CFR 46.43(m), defines 
f.o.b. acceptance final as meaning ‘‘that the buyer accepts the 
produce at shipping point and has no right of rejection. Suitable 
shipping condition does not apply under the trade term. The 
buyer does have recourse for a material breach of contract, 
providing the shipment is not rejected. The buyer’s remedy under 
this type of contract is by recovery of damages from the seller and 
not by rejection of the shipment.” 


It is clear from the evidence that the grapes involved herein 
were rejected by respondent. Under the f.o.b. acceptance final 
terms of the contract with complainant, however, rejection was 
not an option available to respondent, as indicated in the 
definition (supra). Accordingly, respondent’s rejection was not 
only without reasonable cause, in violation of section 2 of the Act, 
but also served to bar respondent from any claim for damages 
against complainant for any material breach of contract by the 
latter. 


The Uniform Commercial Code, section 2-703, provides that 
where a buyer wrongfully rejects, the aggrieved seller may, 
among other things, resell and recover damages as provided in 
section 2-706 of the Code. Section 2-706 of the Code provides, in 
relevant part, that where the resale is made in good faith and ina 
commercially reasonable manner, the seller may recover the 
difference between the resale price and the contract price, together 
with any incidental damages. ‘‘Incidental damages’’ to the 
aggrieved seller are defined in section 2-710 of the Code as 
including any commercially reasonable charge, expense, and 
commission incurred in connection with the resale. 


It appears that the resale here was made in good faith and in a 
commercially reasonable manner, resulting in gross proceeds of 
$4,654.75. Deducting freight charges (for which complainant 
would not have been liable under the original sale to respondent) 
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of $1,520.13, and resale commissions of $558.57, leaves net 
proceeds of $2,576.05. Subtracting this sum, $2,576.05, from the 
contract price of $5,756, leaves $3,179.95, which figure represents 
complainant’s damages herein. Accordingly, reparation in the 
amount of $3,179.95 should be awarded to complainant against 
respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,179.95, with interest thereon at 
the rate of 8 % per annum from November 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,193) 


In re Marvin TRAGASH Co., Inc. PACA Docket No. 2-2770. De- 
cided December 24, 1974. 


Agreed purchase price — failure to pay promptly and in full — Bankruptcy no 
defense — Wilfull, flagrant and repeated violations — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act and regu- 
lations in failing to pay promptly and in full for perishable agricultural 
commodities purchased and received in interstate commerce, the facts and 
circumstances of such violations shall be published. 


Dennis Becker, for complainant. 
Irwin S. Gars, Miami, Fla., for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An Initial Decision and Order was filed on June 27, 1974, 
by Administrative Law Judge Dorothea A. Baker. An appeal to 
the Judicial Officer was filed by respondent on July 31, 1974. The 
Judicial Officer has final administrative authority to decide cases 
under the Perishable Agricultural Commodities Act (37 F.R. 
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28475; 38 F.R. 10795).* 


Oral argument before the Judicial Officer was held on December 
6, 1974. Upon a consideration of the entire record in this case, the 
Initial Decision and Order is adopted as the final Decision and 
Order herein, except that the effective date is changed in view of 
the appeal to the Judicial Officer, and the word ‘‘to”’ is added after 
‘“‘broker’’ on page 12, line 8. 


Following the Administrative Law Judge’s Initial Decision, 
additional conclusions by the Judicial Officer are set forth. 


ADMINISTRATIVE LAW JUDGE'S DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.) instituted by Complaint filed November 15, 1972, by the 
Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The Complaint alleges that Respondent, during the period June 
1971 through March 1972, purchased, received in interstate 
commerce, and accepted without complaint 35 lots of fruits and 
vegetables, all being perishable agricultural commodities, from 10 
sellers, but failed to make full payment promptly of the agreed 
purchase prices totaling $108,142.85. The Complaint further 
alleges that the acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices as set forth above 
constitute willful, flagrant, and repeated violations of Section 2 of 
the Act (7 U.S.C. 499b). Complainant requested that after 
proceedings were held in accordance with the Act and the Rules of 
Practice a finding be made that Respondent has committed 
willful, flagrant, and repeated violations of Section 2 of the Act (7 
U.S.C. 499b) and that the facts and circumstances of such 
violations be published. 


Respondent filed an Answer on December 5, 1972, admitting 
the allegations set forth in paragraphs 1, 2, 3, and 5 of the 


* The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ec., Appendix, p. 550). The Department's first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department's regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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Complaint and denying only the allegations set forth in paragraph 
4 thereof, which alleged, in effect, that the acts of Respondent 
alleged in paragraph 3 of the Complaint constitute willful, 
flagrant, and repeated violations of Section 2 of the Act (7 U.S.C. 
499b). On the same date, three individuals, Marvin Tragash, 
Helen Silverman, and Daniel C. Vasquez, filed an Answer to the 
Complaint denying all of the allegations of the Complaint and 
asserting affirmative defenses therein that the Respondent’s 
actions were controlled by its officers and/or directors, that the 
said three individuals were not responsible and should not be held 
responsible for the actions of the Respondent, and that the filing 
of a Petition in Proceedings for an Arrangement under Chapter XI 
of the Bankruptcy Act cannot be utilized to penalize either the 
Respondent or the three aforesaid individuals in this cause. On 
the aforesaid date, the Respondent and the aforesaid three 
individuals requested an oral hearing. 


Subsequently, on January 23, 1974, the Respondent filed an 
Amended Answer denying all of the allegations of the Complaint 
and asserting the affirmative defense that the filing of a Petition 
in Proceedings for an Arrangement under Chapter XI of the 
Bankruptcy Act cannot be utilized to penalize the Respondent in 
this cause. A Stipulation by and between the Complaint, the 
Respondent, and the three aforesaid individuals was entered of 
record in these proceedings on April 11, 1973, and by virtue of the 
same, Complainant, Respondent, and the three said individuals 
agreed and stipulated that the allegations set forth in paragraphs 
1, 2, and 3 of the Complaint filed herein are true and correct. 


In view of this Stipulation, there remained only for proof at the 
oral hearing the matters alleged in paragraphs 4 and 5 of the 
Complaint, the allegations of paragraph 4 being, in effect, that 
the acts of Respondent in failing to make full payment promptly 
of the agreed purchase prices due the sellers as alleged in 
paragraph 3 of the Complaint constitute willful, flagrant, and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and 
the allegations of paragraph 5 being, in effect, that Respondent on 
May 16, 1972, filed a Petition in Proceedings for an Arrangement 
under Chapter XI of the Bankruptcy Act in the United States 
District Court for the Southern District of Florida, Miami 
Division, and that an Order confirming the Plan of Arrangement 
was entered in said proceedings by the Court on June 15, 1972. 
Respondent contended at the oral hearing, in effect, that the 
bankruptcy proceedings instituted by Respondent on April 11, 
1972, and the Orders of the Court entered therein preclude the 
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acts of Respondent in failing to make full payment promptly of 
the agreed purchase prices due the 10 sellers for the 35 trans- 
actions involving perishable agricultural commodities from being 
considered as willful, flagrant, and repeated violations of Section 
2 of the Act (7 U.S.C. 499b). At the hearing, Complainant moved 
to dismiss the Answer filed by the above-mentioned three 
individuals on the grounds that said individuals were not named 
as Respondents in the Complaint filed herein, that the intent of 
the Answer filed by them was to contest at the hearing the issue 
as to whether or not said individuals were responsibly connected 
with the Respondent, and that such issue as to whether or not an 
individual was ‘‘responsibly connected with a licensee’’ is not an 
issue to be considered in an administrative proceeding before an 
Administrative Law Judge. Complainant’s Motion was granted, 
and the Answer filed by the three above-mentioned individuals 
was dismissed by the Administrative Law Judge as the hearing. 
At the oral hearing, held before Administrative Law Judge, 
Dorothea A. Baker, Complainant was represented by William W. 
Bargeron of the Office of the General Counsel, United States 
Department of Agriculture, and the Respondent and the three 
above-named individuals were represented by Robert Dixon, 
Attorney at Law, Miami, Florida. 


FINDINGS OF FACT 


1. Respondent, Marvin Tragash Co., Inc., is a Florida 
corporation, whose last known mailing address is 1200 N.W. 22nd 
Street, Miami, Florida 33142. 


2. Pursuant to the licensing provisions of the Act, License 
Number 711518 was issued to Respondent on April 30, 1971. This 
license was renewed on its anniversary date of April 30, 1972, but 
terminated on June 15, 1972, upon confirmation of Respondent’s 
Plan of Arrangement under Chapter XI of the Bankruptcy Act (7 
U.S.C. 499d(a)). 


3. During the period June 1, 1971 through March 1972, 
Respondent purchased, received in interstate commerce, and 
accepted without complaint 35 lots of fruits and vegetables, all 
being perishable agricultural commodities, from 10 sellers, but 
failed to make full payment promptly of the agreed purchase 
prices totaling $108,142.85. 


4. Respondent filed a Petition in Proceedings for an 
Arrangement under Chapter XI of the Bankruptcy Act in the 
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United States District Court for the Southern District of Florida, 
Miami Division, on April 11, 1972. An Order confirming the Plan 
of Arrangement was issued by the Court in said proceedings on 
June 15, 1972. In that Order the court found that the Plan of 
Arrangement was in the best interest of both the creditors, and 
debtor Respondent. 


5. Upon the filing of the proceedings for arrangement, the 
Respondent found outside investors and citizens who put into the 
Respondent substantial money to finance a Plan of Arrangement 
to pay the creditors. 


6. The Respondent presented a Plan of Arrangement which 
was fully agreed to, approved by, and accepted by the creditors, 
including the identical creditors listed in the Complaint. The 
approvals and agreement to accept the plan were filed by the 
creditors under oath. 


7. Respondent was enjoined from paying any of its obligations 
except through the Chapter XI Plan of Arrangement. As of the 
date of the filing of the Complaint herein, November 15, 1972, the 
10 sellers of said 35 lots of perishable agricultural commodities 
had received partial payments on the respective purchase prices 


owed them equivalent to 7.5 percent of said respective purchase 
prices in accordance with Respondent’s Plan of Arrangement 
under Chapter XI of the Bankruptcy Act, and such partial 
payments were received by the sellers after the Court confirmed 
the Respondent’s Plan of Arrangement on June 15, 1972. 


8. After the date of filing of the Complaint herein, November 
15, 1972, the 10 sellers of the aforesaid 35 lots of perishable 
agricultural commodities received additional payments on the 
respective purchase prices owed them equivalent to 7.5 percent of 
said respective purchase prices in accordance with Respondent’s 
Plan of Arrangement and the Court’s Order confirming the same 
mentioned above. 


9. The Complainant does not seek the termination of the 
Respondent’s license by these proceedings, since the Respond- 
ent’s license had been previously terminated on June 15, 1972, at 
the time of the Order confirming the Plan of Arrangement. The 
Complainant seeks by these proceedings a finding of willful, 
flagrant, and repeated violations of Section 2 of the Act. 


10. The acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices, as alleged in paragraph 3 
of the Complaint, constitute willful, flagrant, and repeated 
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violations of Section 2 of the Act (7 U.S.C. 499b). 


CONCLUSIONS 


The Complaint herein alleges that Respondent, Marvin 
Tragash Co., Inc., willfully, flagrantly, and repeatedly violated 
the provisions of the Perishable Agricultural Commodities Act, 
1930, as amended, by purchasing, receiving in interstate 
commerce and accepting without complaint 35 lots of fruits and 
vegetables, all being perishable agricultural commodities, from 10 
sellers by failing to make full payment promptly of the agreed 
purchase prices in the total amount of $108,142.85. 


In addition to the Answer and the Amended Answer filed by 
Respondent, three individuals, Marvin Tragash, Helen 
Silverman, and Daniel C. Vasquez, also filed an Answer in these 
proceedings as indicated above. At the oral hearing, the 
Complainant moved to dismiss the Answer filed by the above- 
mentioned three individuals on the grounds that said individuals 
were not named as Respondents in the Complaint filed herein, 
that the intent of the Answer filed by them was to contest at the 
hearing the issue as to whether or not said individuals were 
responsibly connected with the Respondent, and that such issue 
as to whether or not an individual is ‘‘responsibly connected with 
a licensee’ is not an issue to be considered in an administrative 
proceeding before an Administrative Law Judge. Complainant’s 
Motion was granted, and the Answer filed by the three above- 
mentioned individuals was dismissed by Judge Baker at the 
hearing. Such dismissal was proper since the Complaint filed 
herein does not raise any issues with respect to the status of the 
individuals who were affiliated with the Respondent licensee at 
the time the violations occurred. There is, therefore, no factual 
dispute in these proceedings as to these three individuals’ status 
as officers, directors, or stockholders of the corporate Respond- 
ent. The Complaint is limited to allegations that the Respondent 
violated Section 2 of the Act by failing to make full payment 
promptly of the agreed purchase prices totaling $108,142.85 with 
respect to 35 transactions in interstate commerce. It is, therefore, 
apparent that the Complaint has not put in issue the status of the 
three named individuals nor could such status be put in issue in 
view of the fact that the ‘‘Rules of Practice under Perishable 
Agricultural Commodities Act, 1930,’ do not provide for oral 
hearings to determine the status of individuals connected with 
licensees (See 7 CFR Part 47). The Act does not provide for any 
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type of hearing with respect to status, whereas, it expressly 
requires a hearing with respect to whether there were repeated or 
flagrant violations of the Act (See 7 U.S.C. 499h(b)(2)). It is, 
therefore, evident that the status of an individual is not in issue in 
a disciplinary proceeding, and individuals who may be affected 
with respect to their employment status cannot put such status in 
issue in an Answer to a Complaint in such a proceeding. This is 
not to say, however, that an individual does not have a forum for 
consideration of the question as to whether he is ‘‘responsibly 
connected’’ with a licensee under the Act. Under the procedures 
presently being followed by the Department of Agriculture in 
matters of this nature, the question of an individual’s status is 
initially determined by the responsible administrative officials on 
the basis of records available to them. If an individual disagrees 
with their determination, he is afforded an opportunity to submit 
evidence and argument in support of his position. Subsequently, 
he may challenge the administrative determination in the courts 
of the United States. This procedure has the sanction of the 
courts. See In re H. B. Distributors, Inc., PACA Docket No. 2- 
2762 (1973) and the leading case of Birkenfieldv. United States, 
369 F.2d 491 (3rd Cir., 1966), which clearly shows that the 
aforesaid three individuals are not entitled to an oral hearing 
under the circumstances which are existent here. 


In all other actions in which the courts have considered the 
question of the status of an individual, the rule of Birkenfield has 
been looked to in the resolution of the question of whether a 
person is responsibly connected. Zwick v. Freeman, 373 F.2d 110 
(2d Cir., 1967), certiorari denied, 389 U.S. 835; Fruit Salad, Inc. 
v. Secretary of Agriculture, 451 F.2d 162 (1st Cir., 1971); Charles 
M. Quinny. Freeman, 27 A.D. 415 (D.C., Maine, 1967); and In re 
George Steinberg and Son, Inc., ___._F .2d_____(2d Cir., 
February 11, 1974). 


The Perishable Agricultural Commodities Act was originally 
enacted by Congress for the purpose of regulating the interstate 
business of shipping and handling perishable agricultural 
commodities such as fresh fruit and vegetables. Essentially, the 
Act provides a system of licensing and penalties for violations. 
Under its provisions it is unfair for a commission merchant, 
dealer, or broker to engage in listed unfair practices including the 
failure to ‘‘make full payment promptly.”’ Section 3 of the Act (7 
U.S.C. Section 499c) requires such commission merchant, dealer, 
or broker to obtain a license from the Secretary of Agriculture as a 
condition of doing business. The provisions of the Act provide for 
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the issuance of “reparation orders’’ as well as ‘‘disciplinary”’ 
proceedings. The present proceeding is in the latter category. 


The Act specifically requires ‘“‘full payment promptly” (7 
U.S.C. 499b(4)). Section 46.2(aa)(5) of the regulations (7 CFR 
46.2(a))(5)) further defines such terminology. As herein pertinent 
the above references state: 


Section 2(4) of the Perishable Agricultural Commodities Act 
provides (7 U.S.C. 499b(4)): 


“Sec. 2 It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce — 
** ** 

4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection with 
any transaction involving any perishable agricultural commodity which is 
received in interstate or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which in such 
sommerce is negotiated by such broker; or to fail or refuse truly and 
correctly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking in 
connection with any such transaction; * * * (Emphasis supplied).”’ 


Section 46.2(aa)(5) of the regulations (7 CFR 46.2(aa)(5) 
provided at the time of the aforesaid transactions as follows: 


(aa) ‘Full payment promptly’ is the term used in the act in specifying the 
period of time for manking payment without committing a violation of the 
act. The contracting parties have the right to agree as to when payment is 
due in connection with any transaction. In the absence of such agreement, 
‘full payment promptly,’ for the purpose of determining violations of the 
act, means: 


** ** 


‘(5( Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted after arrival at the contract 
destination without complaint by the buyer; Provided, That if the 
shipment is diverted to a destination other than the contract destination, 
the time shall run from the scheduled time of arrival at contract 
destination or the time of actual arrival at its ultimate destination, 
whichever is shorter; * * * 


The record does not disclose any agreements by and between 
any of the 10 sellers and Respondent as to when payments were 
due in connection with the 35 transactions.' Nor, has the 


1. Due notice has been made of the Judicial Officer’s statement in American 
Fruit Purveyor’s Inc., 30 A.D. 1542 (1971) that: 


vie CREB ves 
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Respondent urged that there were any such agreements. 
Accordingly, payment for each of the subject 35 lots of produce 
purchased by Respondent was due within 10 days after 
acceptance by Respondent without complaint. Nor, does the 
Respondent urge that it had any complaints. The record clearly 
shows that the Respondent did not make full payment promptly 
in accordance with the 10-day rule. Thus, the Respondent was in 
violation of the Act on the 11th day after acceptance of the 
produce. The Respondent seeks to nullify such violations by 
allegations bearing on matters pertaining to jurisdictional and 
procedural aspects of Complainant’s case, such as alleged 
insufficiencies with respect thereto, as well as interposing 
Proceedings for an Arrangement under Chapter XI of the 
Bankruptcy Act, as a defense absolving it from its prior 
violations. 


Careful consideration has been given to the contentions which 
have been raised by the Respondent herein. 


First, with respect to the Respondent’s contention that the 
Complaint is jurisdictionally defective for the failure to be signed 
by the appropriate official, there is no merit. As pointed out by 
the Complaint in its reply brief, this matter of alleged lack of 


authority of Paul Nicholson, as Acting Director of the Fruit and 
Vegetable Division, to sign or issue the Complaint herein was not 
raised by the Respondent in its answer to the Complaint or the 
amendment thereto and such issue was first raised in Respond- 
ent’s brief. Certainly, this would have constituted an affirmative 
defense which Respondent failed to assert at the proper time. An 
examination of this allegation by the Respondent fails to show 
that Paul Nicholson was not authorized to sign or issue the 
Complaint. It appears that the Respondent acknowledges the 
authority of the Director of the Fruit and Vegetable Division to so 
sign the Complaint. Mr. Nicholson signed the Complaint on 
November 13, 1972 as Acting Director, Fruit and Vegetable 
Division. There is no evidence in the record that Mr. Nicholson 
was not lawfully delegated by the Director to act in his stead 


-- CONE. ... 


“Also, the regulations do not specify that only express agreements exempt 
a buyer from the 10-day rule. * * * The law as to implied agreements is too 
well developed to hold that the unqualified word ‘agreement’ means only 
an ‘express agreement.’ ” 


Such principle is inapplicable in the present proceeding but, in fairness to the 
Respondent, is noted inasmuch as this appears to be departmental policy. 
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within the purview of the applicable regulations (7 CFR 46.2(g) 
and 7 CFR 46.2(f)). The Complaint states on brief, ‘‘** * * the 
Complaint did not submit any evidence at the hearing relative to 
this issue, however, it could have done so if Respondent had 
raised such issue * * *.’’ The Administrative Law Judge could 
reopen the hearing to receive additional evidence if the 
circumstances so merited. However, they do not in this instance. 
Moreover, it can reasonably be presumed that the Director of the 
Fruit and Vegetable Division is knowledgeable as to the actions of 
his Acting Director and he has had ample time to repudiate Mr. 
Nicholson’s signing and issuing the subject Complaint had the 
Director considered such actions to be ultra vires. A similar 
argument was considered by the Second Circuit, United States 
Court of Appeals, in George Steinberg and Son, Inc. v. Butz, 
supra, wherein it was argued that only the Deputy Administrator 
could file disciplinary complaints and that the Director of the 
Fruit and Vegetable Division was without authority to do so. The 
court was not persuaded. We likewise reject the Respondent’s 
argument in this proceeding. 


Secondly, the Respondent has raised the question of whether 
the Complaint states a violation under the Act. It is our opinion 


that it does. The legislative history and the departmental 
administrative policy as reflected in the published Agricultural 
Decisions clearly indicate that it was the intention of Congress to 
declare unlawful the failure to pay promptly. It is regarded as a 
serious violation. It has been held in many prior administrative 
decisions under the Act that failure to pay for perishable 
agricultural commodities in a substantial number of transactions 
constitutes flagrant and repeated violations of the Act. See, e.g., 
In re Cloud and Hatton Brokerage, 18 A.D. 547 (1959); In re 
Ripley Vegetable Company, 24 A.D. 360 (1965); In re Colony 
Fruit and Produce Distributors, Inc., 25 A.D. 1062 (1966); In re 
Dixie Tomato & Produce, 28 A.D. 948 (1969); In re Reese Sales 
Company, 28 A.D. 1150 (1969); In re John Martino, 28 A.D. 1357 
(1969); In re George Steinberg and Son, 32 A.Dm 236 (1973), 
____F.2d_._____ (2d Cir., February 11, 1974). The Perishable 
Agricultural Commodities Act is designed to protect the 
producers of perishable agricultural products who, in many 
instances, must send their products to a buyer or commission 
merchant who is thousands of miles away. It was enacted to 
provide a measure of control over a branch of industry which is 
almost exclusively in interstate commerce, is highly competitive, 
and presents many opportunities for sharp practice, unfair 
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methods, and irresponsible business conduct. H. Rept. No. 1196, 
84th Cong., lst Sess. 2 (1955). Clearly, the allegations of the 
Complaint do constitute a basis for finding violations of the Act. 


Likewise, Respondent’s argument that the Complainant failed 
to establish that the Respondent was a commission merchant, 
dealer, or broker so as to come within the purview of Section 2 of 
the Act is likewise without merit. The Respondent cannot 
disagree that it was issued License No. 711518 on April 30, 1971, 
pursuant to the licensing provisions of the Act, that the same was 
renewed on its anniversary date of April 30, 1972, and terminated 
on June 15, 1972, upon confirmation of Respondent’s Plan of 
Arrangement under Chapter XI of the Bankruptcy Act. Having 
admitted that it was licensed under the Act, it is not in a position 
to deny that it was subject to the Act. Such denial would be 
contrary to fact. The stipulation entered into by and between 
Complainant and the Respondent filed in this proceeding 
indicates that the Respondent indeed was not contesting 
jurisdiction. Moreover, again this was a matter Respondent did 
not raise prior to his brief. 


Further contentions by Respondent relate to its assertions that 
Mr. Granger’s testimony was in the nature of hearsay and that it 
has been denied due process by virtue of the admission of such 
testimony. Firstly, it is noted that Respondent had the 
opportunity to present any and all evidence, on its own behalf, 
which it desired. However, it declined to do so. Secondly, hearsay 
evidence is admissible in administrative proceedings. Opp Cotton 
Mills vy. Administrator, 312 U.S. 126, 155; National Labor Rel. 
Bd.v. Imparato Stevedoring Corp., 250 F.2d 297, 302-303 (C.A. 
3); Phelps Dodge Refining Corp. v. Federal Trade Com'n., 139 
F.2d 393, 397 (C.A. 2); Ellersv. Railroad Retirement Board, 132 
Fm2d 636, 636 (C.A. 2); International Ass’n., Etc. v. National 
Labor R. Board, 110 F.2d 29, 35 (C.A. D.C.), affirmed, 31 U.S. 
72; National Labor Relations Boardv. Remington Rand, Inc., 94 
F.2d 862, 873 (C.A. 2), certiorari denied, 304 U.S. 576. 
Additionally, similar testimony has been received in departmental 
cases: In re Professional Commodity Service, Inc., and Theodore 
W. Lord, Sr., CEA Docket No. 193 (1973); In re George Rex 
Andrews, CEA Docket No. 195 (1973). 


Both parties on brief have focused attention to the matter of the 
competency, pertinency, and weight of the testimony of Mr. 
Robert Granger, an employee (Marketing Specialist) of the 
United States Department of Agriculture, Agricultural 
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Marketing Service, Fruit and Vegetable Division, Regulatory 
Branch, Washington, D.C. Prior to Mr. Granger’s substantive 
testimony the Respondent entered an objection to his anticipated 
testimony which Complainant’s counsel described as ‘evidence 
(of) the Department’s position as to whether or not the various 
transactions ,,, do constitute willful, flagrant, and repeated 
violations of Section 2 of the Act.’’ Complainant’s counsel 
justified such testimony by stating: ‘‘I believe that under fairly 
recent decisions of the judicial officers in various PACA 
proceedings, it has now been established that administrative 
officials of the Department who are familiar with the policies and 
procedures of the Perishable Agricultural Commodities Act are 
capable of testifying in regard --.”’ 


Respondent’s attorney therein stated: ‘Objection. It is 
absolutely the most unfounded precedent in administrative law or 
whether it be in a courtroom procedure. He is asking this witness 
to do what this Court must conclude.”’ 


On voir dire examination, counsel for the Respondent 
buttressed his position by eliciting from Mr. Granger that the 
Department’s policies “‘,,, originate in a memorandum from the 
chief of the branch”’ and are in writing. However, later testimony 
of this witness did indicate that not all of the Department policies 
are reduced to writing. 


The Administrative Law Judge has not relied upon any legal 
conclusions voiced by this witness. Nevertheless, Mr. Granger’s 
testimony did indicate that the failure to pay promptly was a 
serious problem in the industry and he explained why: ‘‘In these 
instances where the buyer fails to pay for the produce he has 
purchased, it places the shipper or grower into the position of not 
receiving the money due him, and in many instances he himself, 
the grower or shipper, has borrowed money to finance his farming 
operations and when he does not receive the money for his 
produce, he finds himself in the position not often being able to 
pay his debts or more interest than he would normally have to 
pay, increasing his cost and operating expenses.”’ 


The decision herein has not been rendered by sole reliance on 
the testimony of the witness Granger, but, on the basis of the 
stipulation of admissions in this proceeding, the published 
decisions set forth in the United States Department of 
Agriculture’s “‘Agricultural Decisions,’’ the court cases, and the 
entire record. 
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Of Respondent’s contentions and arguments, the one deserving 
greatest attention is its contention that by reason of its Plan of 
Arrangement under Chapter XI of the Bankruptcy Act, the 
Respondent was relieved of applicable sanctions under the 
Perishable Agricultural Commodities Act for its prior violatons 
thereof. In support of thie argument the Respondent points out 
that the creditors agreed to, approved, and accepted the Plan of 
Arrangement under oath; that the United States District Court 
found the Plan to be feasible and in the best interests of both the 
creditors and debtor Respondent, and that the creditors 
ultimately received 15 percent of the amount due on their 
accounts. 


As noted above, under the Act and the applicable regulations 
and contracting parties have the right to set any date for payment 
that they mutually agree upon, and in the absence of a specified 
time for payment, the payment would be due 10 days from the 
date that the produce was received without complaint. Respond- 
ent’s Plan of Arrangement occurred many days subsequent to the 
10-day period after the produce was received by Respondent and 
accepted without complaint. 


From Exhibit 2 it has been observed that on July 17, 1972, the 
Respondent stated that no income tax returns had been filed and 
that it was the ‘‘First year of business.’’ An examination of the 35 
transactions involved discloses that the produce was received as 
early as June 1, 1971, and that these purchases continued on a 
repeated and frequent basis through February 1972. Respondent 
admits that it failed to make full payment promptly, but in 
essence, claims that because the creditors ultimately agreed to 
accept 15 percent of the amount due under a Plan of 
Arrangement, that this absolves the Respondent from the 
consequences of its prior violations. Such reliance upon the 
Chapter XI Plan of Arrangement is misplaced. The consequences 
of violating the Act had been triggered by Respondent’s failure to 
pay long before the inception of the Plan of Arrangement. Zwick 
v. Freeman, 373 F 2d 110 (2nd Cir., 1967), cert. den., 389 U.S. 
835. 


It is well established that the failure to pay promptly is a 
serious problem in the industry and causes damage to the 
marketing system. The violations of the Act by Respondent 
constitute willful, flagrant, and repeated violations. Respondent’s 
failure to pay promptly for the 35 lots of fruits and vegetables 
constitute ‘‘repeated”’ violations of the Act since there was more 
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than one violation of the Act. See In re Harrisburg Daily Market, 
Inc., 20 A.D. 955 (1961), affirmed sub nom Harrisburg Daily 
Market v. Freeman, 309 F.2d 647 (D.C. Cir., 1962), certiorari 
denied, 372 U.S. 976; In re George Steinberg and Son, Inc., 32 
A.D. 236, 243 (1973). The large number of violations and 
extended length of time over which they occurred in and of 
themselves constitute a flagrant disregard for the requirements of 
Section 2 of the Act that obligations be paid on time, because such 
conduct shows a systematic disregard for the provisions of the 
Act and, therefore, such violations constitute ‘‘flagrant”’ 
violations. In re George Steinberg and Son, Inc., supra, at p. 
244, 


The violations of the Act by the Respondent were ‘‘willful.’’ A 
violation is willful, within the meaning of the term in a regulatory 
statute, if the violator intentionally does an act which is 
prohibited, irrespective of evil motive or reliance on erroneous 
advice, or acts with careless disregard of statutory requirements. 
Goodmanv. Benson, 286 F.2d 896, 900 (7th Cir.). Accord: United 
Statesv. Illinois Cent. R. Co., 303 U.S. 239, 242-244; Gearhart & 
Otis, Inc. v. Securities & Exchange Com’n., 348 F.2d 798, 802- 
803 (D.C. Cir.); Riss & Companyv. United States, 262 F.2d 245, 
247-251 (8th Cir.); Trenton Chemical Co. v. United States, 201 
F.2d 776, 777-780 (6th Cir.), certiorari denied, 345 U.S. 994; 
Dennis v. United States, 171 F.2d 986, 990-991 (D.C. Cir.), 
affirmed on other grounds, 339 U.S. 162; American Surety Co. v. 
Sullivan, 7 F.2d 605, 606 (2d Cir.); Chicago, St. P., M. & O. Ry. 
Co. v. United States, 162 Fed. 835, 840-842 (8th Cir.), certiorari 
denied, 212 U.S. 579; Schwebelv. Orrick, 153 F. Supp. 701, 705 
(D.C. D.C.), affirmed on other grounds, 251 F.2d 919 (D.C. Cir.); 
certiorari denied, 356 U.S. 927; In re David G. Henner, 30 A.D. 
1151, 1260-1263; In re American Fruit Purveyors, Inc., supra; 
Great Western Food Distributors v. Brannan, 201 F.2d 476, 484 
(7th Cir.), certiorari denied, 345 U.S. 997; In re George Steinberg 
and Son, Inc., supra. No evil motive or specific intent to commit 
an unlawful act is required in this case. Willfullness means ‘‘no 
more than that the person charged with the duty knows what he is 
doing,’’ and it ‘‘does not mean that, in addition, he must suppose 
that he is breaking the law.’’ Townsendv. United States, 95 F.2d 
352, 358 (D.C. Cir.), certiorari denied, 303 U.S. 664; Fields v. 
United States, 164 F.2d 97, 100 (D.C. Cir.), certiorari denied, 332 
U.S. 851. It is only in statutes involving terpitude that ‘‘willful’’ 
includes evil purpose, criminal intent, or the like. Spiesv. United 
States, 317 U.S. 492, 497-499. 





1898 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 1884 


It is manifest from the record of this proceeding that the 
Respondent knowingly and intentionally failed to pay promptly 
the respective purchase prices owed the 10 sellers of the 35 lots of 
fruits and vegetables involved herein. As indicated above, no 
specific intent or evil motive is required, and the Respondent’s 
insolvency does not negate willfulness. Under the Perishable 
Agricultural Commodities Act, a licensee is obligated to have 
sufficient funds to pay for perishable agricultural commodities, 
and the Act requires prompt and full payment for such 
commodities. The provisions of Section 2 of the Act (7 U.S.C. 
499b) require ‘full payment promptly” with respect to ‘‘any 
transaction” in interstate commerce, and no exception for 
insolvency is expressed, and there is no room for one to be 
implied. The use of the term ‘“‘any transaction’’ is evidence of 
Congressional intent to include all transactions regardless of 
financial condition. Failure to pay promptly is not excused ex post 
facto by insolvency. 


It is evident that the Respondent continued accepting and 
receiving produce long after it knew that it would not have 
sufficient funds to pay therefor. Respondent argyes that 


additiona!' capital was put into the business by other individuals 
to finance the Plan of Arrangement. This did not occur during the 
time the violations were taking place. The Complainant in this 
regard tends to argue that instead of paying the sellers the 
purchase prices for the produce involved herein, the Respondent 
utilized such funds for expansion of its business. However, this is 
not an established fact of record. Actually, it is immaterial what 
occurred in this regard because the Respondent was certainly in a 
position to know that it could not pay for the produce which it was 
receiving. The sellers of this produce (or their agents) had a right 
to be paid promptly in full therefor. The Plan of Arrangement 
indeed was not an acceptable substitute within the purview of the 
applicable regulations (7 CFR 46.2(aa) (5)). 


Due consideration has been given Respondent’s argument that 
Mr. Tragash was “‘in the field almost all of his life’’ and never had 
a complaint against him; that he enjoyed a good reputation; had 
four children and a wife and knows no other way to make a living. 
Certainly, the impact of this decision may have an effect upon 
him. It is not without understanding and an appreciation of such 
circumstances that the decision herein is rendered. But, there has 
to be an equal cognizance given to the purposes and objectives of 
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the Act which include the fact that there were 10 sellers, who 
although for the most part were operating under corporate or 
company names, were also composed of individuals who had to 
make a living and had wives and children. They had a right to rely 
upon the Department of Agriculture’s administering the 
statutory provisions which entitled them to receive full payment 
promptly. 


Were we to accept Respondent’s contentions that the 
consequences of the failure to pay promptly can be alleviated by a 
Chapter XI Arrangement, under the circumstances which are 
presented in this case, it, indeed, could invoke havoc in the 
produce business. It is not believed that Congress intended such. 


The briefs, proposed findings, and conclusions filed by the 
parties and the evidence in the entire record were considered in 
making the findings and conclusions set forth above. To the 
extent that the suggested findings and conclusions filed by 
parties are inconsistent with the findings and conclusions set 
forth herein, the requests to make such findings or reach such 
conclusions are denied. 


There is no alternative but to conclude that the Respondent has 
committed willful, flagrant, and repeated violations of Section 2 
of the Act. (7 U.S.C. 499b). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The Respondent relies, inter alia, on the fact that Respondent 
had entered into a Plan of Arrangement under Chapter XI of the 
Bankruptcy Act, and Respondent cites reparationcases where the 
Judicial Officer considered bankruptcy proceedings in 
determining whether to order a Respondent to pay a reparation 
award. But it is settled that bankruptcy proceedings are totally 
irrelevant to a disciplinary proceeding under the Perishable 
Agricultural Commodities Act. 


In In re George Steinberg & Son, 32 Agriculture Decisions 236 
(1973), affirmed, 491 F.2d 988 (C.A. 2), certiorari denied, No. 73- 
1681, 43 L.W. (Sup. Ct.) 3208, it was squarely held that the 
bankruptcy laws are irrelevant to a disciplinary proceeding 
instituted under the Perishable Agricultural Commodities Act 
after the respondent had been adjuudicated a bankrupt, involving 
violations occurring prior to the bankruptcy proceedings. Since 
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the Steinberg case is squarely in point, the relevant part of the 
administrative decision will be set forth in full (32 Agricultural 
Decisions at 245-259). 


The discussion in the Steinberg case as the effect on Paul 
Steinberg, the only surviving officer, of a finding that the 
respondent corporation repeatedly and flagrantly violated the Act 
is included because the effect of the finding on Paul Steinberg is 
the same as the effect of the similar finding as to the respondent 
corporation on Marvin Tragash. 


During the oral argument in the present proceeding, the 
respondent’s attorney argued vigorously that no useful purpose 
would be served by finding that the respondent corporation 
violated the Act since the corporation is now out of business. The 
only effect of a finding that the corporation violated the Act would 
be to prevent Marvin Tragash from being employed in the 
industry for at least a year. Respondent’s attorney argues that 
such a result would be harsh and without purpose. The same 
argument was made in the Steinberg case. 


The constitutional discussion from the Steinberg case is set 
forth, even though similar constitutional issues are not raised in 
the present case, because the discussion further explains the 
nature and purpose of prohibiting officers and substantial 
stockholders of a firm committing flagrant and repeated 
violations of the Act from being employed in the regulated 
industry for at least a year. 


Specifically, the Steinberg case held (32 Agriculture Decisions 
at 245-259): 


II. Effect of Respondent's Violations on Paul Steinberg. 


The finding that respondent corporation repeatedly and flagrantly 
violated the Act is of actual significance in this case only to Paul 
Steinberg, an officer and 50% shareholder in respondent corporation. ; 
Section 8 of the Act (7 U.S.C. 499h(b)) provides that no licensee under the 
Act shall for one year employ any person ‘‘responsibly connected’’ with 
any ‘“‘person”’ (including corporations, 7 U.S.C. 499a(1)) ‘‘who has been 
found after notice and opportunity for hearing to have committed any 
flagrant or repeated violation”’ of section 2 of the Act (7 U.S.C. 499b). This 


5. The other officer and shareholder is deceased, and the respondent corporation 
is no longer in business. 
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is a mandatory requirement of the statute which necessarily follows from a 
finding that the repondent corporation committed repeated or flagrant 
violations of the Act. After one year, the Secretary may approve the 
employment by a licensee of such a person who was responsibly connected 
with a flagrant and repeated violator upon the licensee’s furnishing a 


surety bond, or he may approve such employment after two years without 
bond (7 U.S.C. 


Paul Steinberg is presently employed by Man-Vana Sales Corporation, a 
licensee under the Act, and, therefore, this employment will be interrupted 
for one year as a result of the finding that respondent corporation 
flagrantly and repeatedly violated the Act. 


Respondent argues that Paul Steinberg was not responsible for the 
violations involved herein because, at least prior to the initiation of the 
bankruptcy proceedings against the corporation on November 19, 1968, 
Paul Steinberg lacked any personal involvement in the accounts and 
internal policy of the corporation, which were handled primarily by his 
father, George Steinberg, also an officer and 50 % shareholder, who is now 
deceased. 


It is uncontested, as the Hearing Examiner found (Proposed Finding of 
Fact 7), that Paul Steinberg was the “only active officer in the 
corporation” from November 19, 1968, until June 1969 when it ceased 
doing business. Thirty of the violations (which occurred prior to the 
conditional consent to involuntary bakruptcy filed January 8, 1969), 
involving the failure to pay $6,499.48 to 13 sellers, occurred during this 


period when Paul Steinberg was the only active officer in the corporation. 
These 30 violations alone would be sufficient to support a finding of 
flagrant and repeated violations by the corporation. In addition, it is 
admitted that prior to November 19, 1968, Paul Steinberg was active full 
time for the respondent corporation, primarily as its buyer (Tr. 95-96). 


Arguments over the extent of Paul Steinberg’s involvement in the 
corporation’s violations are irrelevant, however, since it is clear as a matter 
of law that he was ‘“‘responsibly connected’’ with respondent corporation at 
all times pertinent to this proceeding. ‘‘Responsibly connected”’ is defined 
by the Act as follows (7 U.S.C. 499a(9)): 


The term “responsibly connected’’ means affiliated or connected 
with a commission merchant, dealer, or broker as (A) partner in a 
partnership, or (B) officer, director, or holder of more than 10 per 
centum of the outstanding stock of a corporation or association * * *. 


Paul Steinberg plainly falls within this definition since at all times 
pertinent to this proceeding he was an officer (Secretary) and 50 % 
shareholder in respondent corporation, which was a ‘‘dealer’’ under the 
Act. 


The Act was specifically amended in 1962 (76 Stat. 673), by adding the 
foregoing definition of ‘‘responsibly connected,”’ in order to set forth a per 
se standard of determining who was “responsibly connected” with a 
violator, thereby eliminating factual determinations such as respondent 
seeks. Birkenfield v. United States, 369 F.2d 491, 494 (C.A. 3) In the 
Birkenfield case, the individual was subject to the sanctions of § 8 (7 
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U.S.C. 499h(b)) when the corporation, of which he was an officer, director 
and an owner of more than 10 % of the stock, failed to pay a reparation 
award under 7 U.S.C. 499g. Birkenfield claimed that he was not 
‘responsibly connected” since he ‘‘was only nominally such an official and 
stockholder, and that actual authority was vested in others”’ (369 F.2d at 
493). The Court held that these defenses were ‘‘not sufficient as a matter of 
law’’ since Birkenfield was obviously ‘‘responsibly connected’’ within the 
statutory definition. The Court stated in Birkenfield (369 F.2d at 494): 


The history of the Perishable Agricultural Commodities Act 
makes it clear that the Department was correct in interpreting the 
statute as rejecting defenses such as those proffered by Birkenfield. 
The object of the Act is to suppress unfair and fraudulent practices 
in the industry. Enacted in 1930, the Act is regarded today as one of 
the government’s most successful regulatory programs, and the Act 
has received enthusiastic support from members of the regulated 
industry. However, one of the weak spots in the administration of 
the P.A.C.A. has been the exclusion of persons who individually, or 
in conjunction with others, have violated the Act’s provisions. To 
correct this problem, Congress amended the Act in 1962, inter alia, 
defining ‘‘responsibly connected” in the present manner. The House 
Report indicates that the amendment was made to clarify the Act: 


‘“** * At present the act applies only to the employment of 
a person in a responsible position. This has caused serious 
difficulties due to the problem of delineating what costitutes a 
responsible position under all circumstances and the difficulty 
of ascertaining the true nature of the employee’s relationship 
with the licensee.”’ 2 U.S. Code & Adm. News, 87th Cong., 2d 
Sess. 1962, pp. 2749, 2755. 


Obviously, as interpreted by the Department, the 1962 
amendment was intended to establish “per se’’ exclusionary 
standards to ease the Department's burden in these cases. We agree 
with the Department that Birkenfield’s proffered defense was nto 
sufficient as a matter of law under the amended P.A.C.A. 


The enactment of a per se standard was intended to ease the 
Government's burden of proof in enforcement actions. Birkenfield v. 
United States, supra, 369 F.2d at 494 (see H.R. Rep. No. 1546, 87th 
Cong., 2d Sess., reprinted in 1962 U.S. Code Cong. & Admin. News, P. 
2749). 


In Zwickv. Freeman, 373 F.2d 110, 118 (C.A. 3), certiorari denied, 389 
U.S. 835, the Court stated that Congress felt that the only way to prevent 
flouting of the purposes of the Act was to forbid persons under 
suspension, persons whose licenses were revoked, and persons who 
had been or were currently responsibly connected with them from all 
employment in the industry. While admittedly the result Congress 
desired could be harsh in some cases, we cannot say that Section 
499h(b) is not reasonably designed to achieve the desired 
Congressional purpose. See Nebbia v. People of State of New York, 

291 U.S. 502, 525, 54S. Ct. 505 (1934). 
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Although the result of this statute may be ‘‘tough”’ or ‘‘harsh”’ in some 
cases, Congress has made the result inevitable by its mandate. Zwick v. 
Freeman, supra, 373 F.2d at 118; United States v. William R. Mandell 
Co., 242 F. Supp. 873, 875 (E.D. Pa.). ‘“‘The Perishable Agricultural 
Commodities Act is admittedly and intentionally a ‘tough law’’ (H.R. Rep. 
No. 1196, 84th Cong., lst Sess., p. 2), and occasional hardship to the 
individual is a consideration outweighed by the declared policy of 
Congress. Zwick v. Freeman, supra, 373 F.2d at 118. See, also, United 
Statesv. Dotterweich, 320 U.S. 277, 284-285; Callaghanv. Reconstruction 
Finance Corp., 297 U.S. 464, 468; Dairmen’s League Cooperative Ass’nv. 
Brannan, 173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 U.S. 825; General 
Ice Cream Corpv. Benson, 113 F. Supp. 107, 108 (N.D. N.Y.), affirmed, 
per curiam, 217 F.2d 646 (C.A. 2). Here the statute leaves no room for 
interpretation; the necessary result is clear and obvious and it must be 
enforced as written. United States v. Standard Brewery, 251 U.S. 210, 
217; Adams Express Co. v. Kentucky, 238 U.S. 190, 199; Crawford v. 
Burke, 195 U.S. 176, 189; Thornleyv. United States, 113 U.S. 310, 313; 
United States v. Turner, 246 F.2d 228, 230 (C.A. 2); Christnerv. Poudre 
Valley Cooperative Ass’n., 235 F.2d 946, 950 (C.A. 10). 


The Act Is Constitutional. 


Although an administrative agency has no authority to question the 
constitutionality of a statute under its jurisdiction (California Comm'nv. 
United States, 355 U.S. 534, 539; Central Nebrasks Pub. P. & I. Dist. v. 
Pow. Comm'n., 160 F.2d 782, 783 (C.A. 8), certiorari denied, 332 U.S. 765; 
Engineers Public S. Co.v. Securities and Exchange Commission, 138 F.2d 
936, 952-953 (C.A. D.C.), dismissed as moot, 332 U.S. 788; Todd v. 
Securities and Exchange Commission, 137 F.2d 475, 478 (C.A. 6); Panitz 
v. District of Columbia, 112 F.2d 39, 41-42 (C.A. D.C.)), it is clear that § 8 
of the Act (7 U.S.C. 499h(b)), which prohibits any licensee from employing 
for one year a person responsibly connected with a licensee found to be a 
flagrant or repeated violator, is not unconstitutional in any way. Respond- 
ent argues that it is violative of the 5th and 14th Amendments because it 
imposes a criminal punishment without benefit of the safeguards of the 
criminal process. While the 14th Amendment applies only to the states 
(Shelley v. Kraemer, 334 U.S. 1; Truaxv. Corrigan, 257 U.S. 312; Civil 
Rights Cases, 109 U.S. 3), and is thus inapposite here, the validity of 
Federal legislation under the Due Process Clause of the 5th Amendment is 
generally tested by the same rules employed to test state legislation under 
the 14th Amendment (see Bowles v. Willingham, 321 U.S. 503, 519-520; 
Heinerv. Donnan, 285 U.S. 312, 325-326; Hibbenv. Smith, 191 U.S. 310, 
325-326; Cass Farm Co.v. Detroit, 181 U.S. 396, 398). 


It has been squarely held that § 8 of the Act (7 U.S.C. 499h(b)) ‘does 
not violate the Fifth Amendment.”’ Zwick v. Freeman, 373 F.2d 110, 118- 
119 (C.A. 2), certiorari denied, 389 U.S. 835. In the Zwick case, the 
respondent partnership was found to have committed repeated and 
flagrant violations of the Act by failing to pay sums due for agricultural 
commodities in 295 transactions. The partners argued that section 8 of the 
Act violated the Fifth Amendment in barring them from all employment 
by a licensee for a year. The Court concluded that the Act was within 
Congress’ power, and that the Act’s sanction was proper and reasonable 
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and not violative of the Fifth Amendment. 


The administrative sanction imposed by § 8 of the Act (7 U.S.C. 
499h(b)) upon persons responsibly connected with corporations guilty of 
repeated or flagrant violations of the Act is remedial, rather than criminal. 
Eastern Produce Co. v. Benson, 278 F.2d 606, 610 (C.A. 3); Helvering v. 
Mitchell, 303 U.S. 391, 399; Danield v. United States, 242 F.2d 39, 42 
(C.A. 7), certiorari denied, 354 U.S. 939; In re Sy B. Gaiber & Co., 31 
Agriculture Decisions 474, 505 (1972); In re David G. Henner, 30 
Agriculture Decisions 1151, 1263 (1971). Although the government may 
not arbitrarily deny an individual the opportunity to engage in a chosen 
profession (Greenev. McElroy, 360 U.S. 474, 492), the Constitution does 
not guarantee an unrestricted privilege to engage in business as one 
pleases. Nebbiav. New York, 291 U.S. 502, 527-528; Zwick v. Freeman, 
373 F.2d 110, 118 (C.A. 3), certiorari denied, 389 U.S. 835. Since Congress 
has the power to subject the perishable agricultural commodities industry 
to reasonable regulation (Zwick v. Freeman, 373 F.2d 110, 118 (C.A. 2), 
certiorari denied, 389 U.S. 835; Nelson v. Secretary of Agriculture, 133 
F.2d 453, 455 (C.A. 7)), it is a valid exercise of this power for § 8 of the Act 
to exclude some persons from all employment in the industry for specified 
periods of time. Zwick v. Freeman, supra, 373 F.2d at 118; Birkenfield v. 
United States, 369 F.2d 491, 492-494 (C.A. 3). 


The due process and equal protection clauses do not prohibit a statute 
from applying its sanction to specified classes of persons; rather they 
require that the statute embrace all persons in like situatons and that the 
classification be reasonable and natural. Morey v. Doud, 354 U.S. 457, 
464-469; Galvan v. Press, 347 U.S. 522, 529. 


Respondent argues that § 8 of the Act (7 U.S.C. 499h(b)) is 
unconstitutional because it applies harsher sanctions against those 
responsibly connected with a violator whose license has expired than 
against those responsibly connected with a violator whose license is still in 
effect. The basis for the respondent's argument is the exception in § 8(b) 
(2) of the Act (7 U.S.C. 499h(b) (2)). Under this exception, the provisions 
of the Act which prohibit the employment by a licensee of a person 
responsibly connected with a person who was found to have committed 
flagrant or repeated violations ‘‘shall not apply to any case in which the 
license of the person found to have committed such violation was 
suspended and the suspension period has expired or is not in effect’’ (7 
U.S.C. 499h(b) (2)). 


The respondent argues that if the respondent’s license were still in 
effect, and if the Secretary concluded that the license should be suspended, 
the Act permits such suspension only ‘‘for a period not to exceed ninety 
days” (7 U.S.C. 499h(a)). The respondent concludes that if the 
corporation’s license had not lapsed, and if the Secretary determined to 
suspend the license (rather than revoke it), such suspension period could 
not exceed 90 days, and the prohibition of employment in § 8 of the Act 
would not apply after the 90 day, or shorter, suspension period expired. 
But since the resppndent’s license expired, respondent argues that the 
only remedy is to make a finding that the respondent committed flagrant 
or repeated violations, which automatically precludes those responsibly 
connected with respondent from working for another licensee for an entire 
year. 
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There are two answers to this argument. First, there is nothing to 
prohibit the suspension of a license which has lapsed. In In re Arthur N. 
Economou, CEA Docket No. 167, decision filed January 15, 1973, I set 
footh my reasons for disagreeing with the Department’s prior position that 
it could revoke, but not suspend, a license whoch had expired or 
terminated. The Decision states, pp. 195-196: 


The Department has taken what I regard as an anomalous position 
in prior cases respecting the power to suspend or revoke a license 
which was operative at the time of the violation, but expired before 
the order was issued. It has been held that it can revoke (Jn re L. L. 
L. Produce Co., 29 Agriculture Decisions 849, 856; In re Turner 
Produce, 25 Agriculture Decisions 87; In re Cloud & Hatton 
Brokerage, 18 Agriculture Decisions 547, 550; In re Port Compress 
Company, 10 Agriculture Decisions 246, 254-256), but not suspend, 
such expired licenses (Jn re Dunbeath— Hagen Corp., 26 Agriculture 
Decisions 465, 466; cf., Jn re Mandell, Spector, Rudolph Co., 24 
Agriculture Decisions 897, 897-898). 


The reason for revoking an expired license is so that the Department 
can, in appropriate circumstances, prevent the person from 
becoming a licensee in the future (see Jn re Port Compress Company, 
10 Agriculture Decisions 246, 254-256, and cases cited therein). But 
the same reason applies, for a more limited period, to suspending an 
expired license. The Act provides that an expired license ‘‘shall be 
renewed upon application therefor unless the registration has been 
suspended (and the period of such suspension has not expired) or 


revoked after notice and hearing as prescribed in this Act.’’ 7 U.S.C. 
6f(1). Hence the difference in administrative need between 
suspending or revoking an expired license is a matter of degree, not 
kind. 


Also, the statutory authority to suspend is identical to the statutory 
authority to revoke, i.e., the Secretary may suspend or revoke “‘if 
such person is registered as futures commission merchant or as floor 
broker hereunder.’’ 7 U.S.C. 9. In order to achieve the purposes of 
this remedial Act, it must be interpreted to read ‘‘if such person is 
registered at the time of the violation’ rather than “if such person is 
registered at the time of the issuance of the order.’’ Remedial 
statutes should be liberally construed to achieve the Congressional 
purpose. Sunshine Coal Co.v. Adkins, 310 U.S. 381, 392; McDonald 
v. Thompson, 305 U.S. 263, 266; Piedmont & Northern Ry. v. 
Comm'n., 286 U.S. 299, 311-312; Bruhn’s Freezer Meats v. U.S. 
Department of Agriculture, 438 F.2d 1332, 1336 (C.A. 8); Fulfordv. 
Forman, 245 F.2d 145, 153 (C.A. 5); Adlerv. Northern Hotel Co., 
175 F.2d 619, 620-621 (C.A. 7). See, also, Black v. Magnolia Liquor 
Co., 355 U.S. 24, 26. ‘‘Remedial statutes should be liberally 
construed and should be interpreted (when that is possible) in a 
manner tending to discourage attempted evasions by wrongdoers.”’ 
Westinghouse Electric Corp. v. Pacific Gas & Electric Co., 326 F.2d 
575, 580 (C.A. 9), quoting from Scarboroughv. Atlantic Coast Line 
R. R. Co., 178 F.2d 253, 258 (C.A. 4), certiorari denied, 339 U.S. 
919. 
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The same reasoning applies to the Perishable Agricultural Commodities 
Act. The need to suspend an expired license to prevent the violator from 
applying for a new license (for the period of the suspension) is just as great 
in this Act (see 7 U.S.C. 499d (b)(A))® as in the Commodity Exchange 
Act. In fact, the need for the power to suspend an expired license is greater 
in this Act than in the Commodity Exchange Act because of the problem 
presented by the respondent in this case; i.e., without such power, the 
Secretary might have to prevent a person responsibly connected with a 
violator from being employed by another licensee for a year, whereas, with 
the power to suspend, he has the discretion to impose a shorter sanction. 
Hence I conclude that the Act authorizes the suspension of a license which 
has lapsed or expired,’ and, therefore, there is no basis for the respond- 
ent’s argument that the Act differentiates between active licenses and 
expired licenses insofar as the permissible penalties affecting either the 
violator or persons responsibly connected with the violator. 


The second reason why the respondent’s argument is without merit in 
this case is that if a person violates the Act, the Secretary may “suspend 
the license of such offender for a period of not to exceed ninety days, except 
that, if the violation is flagrant or repeated, the Secretary may, by order, 
revoke the license of the offender” (7 U.S.C. 499h(a)). If the offender’s 
license is revoked, the employment prohibition applicable to those 
responsibly connected with the offender is identical to the case where there 
has been a finding that the offender has committed a flagrant or repeated 
violation — i.e., in either case, there is a mandatory one-year prohibition of 
employment by another licensee (7 U.S.C. 499h(b)). 


In the present case, the respondent’s violations were flagrant and 
repeated, and in view of the substantial number of the violations occurring 
over a substantial period of time and involving a substantial sum of 
money, if I were to take any action with respect to the respondent’s 
license, I would revoke the license, rather than suspend it. See, e.g., In re 
Cloud and Hatton Brokerage, 18 Agricultural Decisions 547 (1959); In re 
Reese Sales Company, 28 Agriculture Decisions 1150 (1969); In re 
Raymond Klein, 15 Agriculture Decisions 1152 (1956); Jn re Nate 


6. It is provided in 7 U.S.C. 499d(b) as follows: 


The Secretary shall refuse to issue a license to an applicant if he finds that 
the applicant, or any person responsibly connected with the applicant, is a 
person who, or is or was responsibly connected with a person who— 


(A) has had his license revoked under the provisions of section 499h of 
this title [§ 8 of the Act] within two years prior to the date of the applica- 
tion or whose license is currently under suspension * * *. 


7. It is irrelevant whether the license expires before or after the complaint is 
issued. See the cases cited in In re Port Compress Company, 10 Agriculture 
Decisions 246, 254 (1951). The contrary decisions in In re Colony Fruit & Pro- 
duce Distributors, Inc., 25 Agriculture Decisions 1062 (1966), and In re Dixie 
Tomato & Produce, 28 Agriculture Decisions 948 (1969), holding that a license 
cannot be revoked if it expired before the complaint was issued, will no longer be 
followed. 
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Rosenthal, 15 Agriculture Decisions 441 (1956); In re Southern Trans- 
portation Company, 12 Agriculture Decisions 743 (1953).* I am not 
revoking the respondent’s license solely because the complainant did not 
request such a sanction. ° 


Respondent’s reliance (Brief, p. 8) upon Robinson v. California, 370 
U.S. 660, for the proposition that sanctions must be based upon conduct 
rather than ‘‘status” is inapposite. In Robinson the Court was concerned 
with a State criminal statute which had been interpreted by the State 
courts to allow imprisonment for narcotics addiction, without more. The 
Court made it clear (370 U.S. at 667) that the basis of its voiding the 
statute was that narcotics addiction— 


is an illness which may be contracted innocently or involuntarily. We 
hold that a state law which imprisons a person thus afficted as a 
criminal, even though he has never touched any narcotic drug within 
the State or been guilty of any irregular behavior there, inflicts a 
cruel and unusual punishment in violation of the Fourteenth 
Amendment. * * * Even one day in prison would be cruel and 
unusual punishment for the ‘‘crime’’ of having a common cold. 
(Emphasis added). 


Thus Robinson is inapplicable to Paul Steinberg’s present situation 
because the Act’s sanctions do not turn upon an offender’s “‘status,”’ e.g., 
as a licensee or nonlicensee, but rather upon illegal conduct by a firm with 
which he was responsibly connected. 


This same argument was rejected by the Court in Birkenfield v. United 
States, 369 F.2d 491, 494-495 (C.A. 3), which held: 


The automatic exclusion of ‘‘responsibly connected’’ persons is not 
irrational or arbitrary under the circumstances. Surely, the 
relationships of director, officer or substantial shareholder form a 
sufficient nexus for the arbitrary conclusion of responsible 
connection. Moreover, the formation of such relationships with the 
sanctioned company is a voluntary act. The fact that an individual 
has not exercised “‘real’’ authority in the sanctioned company is not 
controlling: certainly the individual could have resigned as an officer 
and director and disposed of his stock. It was his free choice not to 
do so. Having made that choice, the appellant assumed the burdens 
imposed by the Act. 


8. The respondent refers in its Proposed Findings and Conclusions, p. 10, to the 
10 day license suspension involved in Jn re Harrisburg Daily Market, Inc., 20 
Agriculture Decisions 955 (1961), affirmed sub nom. Harrisburg Daily Market 
v. Freeman, 309 F.2d 646 (C.A. D.C.), certiorari denied, 372 U.S. 976, but the 
case, involving misbranded potatoes, is not in point. Moreover, there were 
extenuating circumstances in the case (20 Agriculture Decisions at 977). 

9. It is the general policy of the Judicial Officer not to impose a sanction not 
requested by the complainant or a sanction more severe than that requested by 
the complainant. 
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The purpose of the Act, as explained in H.R. Rep. No. 1196, 84th Cong., 
lst Sess., p. 2, was: 


providing a measure of control and regulation over a branch of 
industry which is highly competitive and in which the opportunities 
for sharp practices, irresponsible business conduct and unfair 
methods are numerous. The law was designed primarily for the 
protection of producers of perishable agricultural products * * * and 
for the protection of consumers * * *. 


While the result Congress desired might be harsh in some cases, it 
“cannot * * * [be said] that Section 499h (b) is not reasonably designed to 
achieve the desired Congressional purpose.”’ Zwick v. Freeman, 373 F.2d 
110, 118 (C.A. 3), certiorari denied, 389 U.S. 835. See, also, Nebbiav. New 
York, 291 U.S. 502, 525. 


The respondent's argument (Brief, p. 8) that § 8 of the Act (7 U.S.C. 
499h(b)) is an unconstitutional Bill of Attainder is plainly without merit. 
Zwick v. Freeman, supra, 373 F.2d at 119-120. 


IV. Respondent's Bankruptcy Proceedings Are Irrelevant. 


Respondent argues (Brief, p. 5) that after the involuntary bankruptcy 
petition was filed against it on November 19, 1968, it came under the 
jurisdiction of the bankruptcy court, and that the Secretary has no 
disciplinary jurisdiction as to failures to pay after such date. Complainant 
takes the position that it should not pursue violations of the Act occurring 
subsequent to January 8, 1969, when respondent agreed to enter 
bankruptcy if a satisfactory arrangement with creditors could not be 
reached (Comp. Brief, p. 8), even though the final adjudication of 
bankruptcy was not until June, 1969 (Tr. 116). The Hearing Examiner 
concluded (Recommended Decision, pp. 17-18) that the only violations 
which could be considered were those occurring between November 19, 
1968, when Paul Steinberg assumed full control over the corporation, and 
January 8, 1969, when respondent made the agreement referred to above. 
My views differ from those of the respondent and the Hearing Examiner, 
and it is unnecessary to resolve whether the complainant was required to 
limit its case to violations occurring prior to January 8, 1969. 


As a preliminary matter, it must be emphasized that resolution of the 
bankruptcy issue is of no consequence whatever in this case since the 
majority of the violations of the Act complained of occurred prior to the 
filing of the involuntary bankruptcy petition on November 19, 1968. Of the 
283 violations involved in this case, respondent’s failure to pay occurred 
prior to November 19, 1968, the date on which the involuntary bankruptcy 
petition was filed against respondent, on 253 occasions totalling 
$50,707.94. Thus even if all violations occurring after November 19, 1968, 
were ignored, the same findings and conclusions would be made. Hence 
this issue is discussed solely for the future guidance of the industry. 


The Hearing Examiner would ignore the 253 violations occurring prior 
to November 19, 1968, because Paul Steinberg did not assume control of 
the office affairs of the corporation before that date. But as shown above, 
the date on which Paul Steinberg assumed control of the office affairs of 
the corporation is completely irrelevant. 
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George Steinberg & Son, Inc., is the respondent in this proceeding — 
not Paul Steinberg. The collateral consequences to Paul Steinberg because 
of the respondent corporation’s violations occurring prior to November 19, 
1968, are mandatorily imposed by the statute on all those “responsibly 
connected” with the respondent corporation when the violations occurred. 
As we have shown, the test of ‘‘responsibly connected” is a per se test 
imposed by the statute, and Paul Steinberg comes within the statutory 
criteria during the entire relevant period prior to November 19, 1968. 


There is nothing in the powers of the bankruptcy court (11 U.S.C. 11) 
nor the duties of the bankrupt (11 U.S.C. 25) which negates the power of 
the Secretary to bring this complaint as to violations occurring subsequent 
to the institution of bankruptcy proceedings. The Bankruptcy Act 
specifically provides (11 U.S.C. 22(b)) that: : 


The bankruptcy of a corporation shall not release its officers, the 
members of its board of directors or trustees or of other similar 
controlling bodies or its stockholders or members, as such, from any 
liability under the laws of a state or of the United States. 


Thus specific provision has been made for the simultaneous operation of 
other laws, such as the Perishable Agricultural Commodities Act, with the 
Bankruptcy Act. 


The same issue raised by the respondent in the present proceeding, the 
possibility of a conflict between the Perishable Agricultural Commodities 
Act and the Bankruptcy Act, was specifically considered and rejected in 


Zwick v. Freeman, 373 F.2d 110, 115-117 (C.A. 2), certiorari denied, 389 
U.S. 835. See, also, In re United Grocery Co., 239 Fed. 1016, 1019 (S.D. 
Fla.). In the Zwick case, the Secretary found that the respondent 
partnership committed repeated and flagrant violations of the Act by its 
failure to pay for perishable agricultural merchandise on 295 occasions, 
amounting to over $250,000. The result of the Secretary's finding was that 
§ 8of the Act (7 U.S.C. 499(h)) prohibited the partners’ employment by a 
licensee for one year, just as in the present case. Even though the respond- 
ent had been discharged in bankruptcy, the Court upheld the Secretary's 
action (373 F.2d at 116-117); stating: 


We find nothing improper in the Department's action in instituting 
the proceeding, or in the Judicial Officer's order imposing the 
statutorily authorized sanctions, for we do not discover any 
unconscionable clash between the goals of the Commodities Act and 
the goals of the Bankruptcy Act. 


The Bankruptcy Act is intended to relieve an honest debtor of 
liability for his past obligations and to allow him to start afresh. 
Williams v. United States Fid. & Guar. Co., 236 U.S. 549, 554-555, 
35 S. Ct. 289, 59 L. Ed. 713 (1915). The Perishable Agricultural 
Commodities Act is designed to protect the producers of perishable 
agricultural products who in many instances must send their 
products to a buyer or commission merchant who is thousands of 
miles away. It was enacted to provide a measure of control over a 
branch of industry which is almost exclusively in interstate 
commerce, is highly competitive, and presents many opportunities 
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for sharp practice and irresponsible business conduct. H. Rept. No. 
1196, 84th Cong., Ist Sess. 2 (1955). 


The measures which petitioners object to in the Commodities Act 
would seem, to some extent, to conflict with the policy of the 
Bankruptcy Act. They prevent petitioners from shortly making a 
fresh debt-free start in the industry in which they had been earning 
their livelihood, although they are entirely free, as far as the 
challenged statute is concerned, to enter any other occupation or 
business which appeals to them. Nevertheless, in the light of the 
purposes of the Commodities Act and the clearly recognized need to 
have financially responsible persons as licensees or employees of 
licensees under that Act, the extent of encroachment of the 
Commodities Act upon the goals of the Bankruptcy Act cannot be 
regarded as unconscionable or excessive. 


We find no cases involving alleged conflicts between the Bankruptcy 
Act and other federal legislation, but there are a number of reported 
cases that hold that reasonable measures provided for in state 
statutes which impose penalties on bankrupts are not invalid under 
the Supremacy Clause, United States Constitution, Art. VI, cl. 2, 
despite some degree of conflict with the Bankruptcy Act. * * * It 
would seem that the principle of these cases involving the 
application of the Supremacy Clause to a supposed conflict between 
state and federal statutes would apply a fortiori to a supposed 
conflict between two federal statutes of equal dignity. We cannot 
lightly infer that Congress intended to exempt bankrupts from being 
subject to these provisions of the Commodities Act when such an 
exemption would be extremely damaging to the goal of the 
Commodities Act that only financially responsible persons should be 
engaged in the businesses subject to the Act. Our judgment is 
supported by the fact that other provisions of the Perishable 
Agricultural Commodities Act contain specific references to 
bankruptcy, see 7 U.S.C. §§ 499d(a), 499d(b)(D), 499d(e). It is 
unlikely that Congress would include references to bankruptcy in 
some portions of the Commodities Act and omit them from the 
portions relevant to this case if Congress had intended that the: 
provisions challenged here would be affected by the bankruptcy of 
persons subject to them. See T. I. M. E., Inc. v. United States, 359 
U.S. 464, 79 S. Ct. 904, 3 L. Ed. 2d 952 (1959); Lang v. 
Commissioner of Internal Revenue, 289 U.S. 109, 53 S. Ct. 534, 77 
L. Ed. 1066 (1933). 


There is no property involved in this proceeding, the legal custody of which 
might create a conflict between the bankruptcy laws and other laws. See, 
e.g., Metcalfv. Barker, 187 U.S. 165; White v. Schloerb, 178 U.S. 542; 
Town of Agawamv. Conners, 159 F.2d 360 (C.A. 2), certiorari denied, 330 
U.S. 845. See, also, 9 Am. Jur. 2d, Bankruptcy, § 57. 


There is nothing in the Bankruptcy Act which prohibits the Secretary 
from bringing an action subsequent to the petition in bankruptcy for 
violations of the Perishable Agricultural Commodities Act occurring either 
prior to or after the petition. There is no due process issue raised in this 
proceeding such as might be raised by the Secretary's pursuit of violations 
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of the Act occurring while a bankrupt corporation was being run by a 
receiver controlled by the bankruptcy court (see 11 U.S.C. 11(a)(5)). Paul 
Steinberg testified (Tr. 100) that during part of the time period after the 
bankruptcy petition he operated the corporation as a ‘‘debtor in 
possession.’”’ On December 27, 1968, the Court entered an order 
‘permitting the debtor to operate as a debtor in possession”’ (Tr. 116-117). 
A debtor in possession under the Bankruptcy Act (11 U.S.C. 588) has 
possession of its property — 


subject, however, at all times to the control of the judge and to such 
limitations, restrictions, terms, and conditions as the judge may 
from time to time prescribe. 


There is no evidence, however, of any judicial control over the 
corporation’s buying and selling operations. Paul Steinberg testified that 
during the period he was a debtor in possession he bought and sold the 
produce the company dealt in and “‘assumed all the responsibilities for the 
operation of the company”’ (Tr. 104). He testified that no one supervised 
his day to day operations (Tr. 104). Thus it is clear that the corporation's 
failure to pay for produce during this period was not done at the court’s 
direction, but rather was a result of the corporation’s own decisions. !° 


In short, the bankruptcy issue has no bearing whatever on the significant 
findings or conclusions in this case. 


Respondent’s attorney made the argument for the first time in 
his oral argument before the Judicial Officer that Zwick v. 
Freeman, 373 F.2d 110, 117 (C.A. 2), certiorari denied, 389 U.S. 
835, relied on in the Steinbergcase, supra, was based on Keslerv. 
Department of Public Safety, 369 U.S. 153, and Reitzv. Mealey, 
314 U.S. 33, both of which were overruled (or at least held to be 
‘not in harmony with sound constitutional principle’’ (402 U.S. at 
654)) in Perez v. Campbell, 402 U.S. 637.’ 


Although Perez v. Campbell washes aqway some of the 
building blocks used in Zwick v. Freeman, it does no structural 
damage to the Zwick holding. 


Perezv. Campbellinvolved a State motor vehicle statute which 
provided that the discharge in bankruptcy of an automobile 


10. Respondent was given the opportunity by the Judicial Officer’s order of 
September 18, 1972, to show ‘‘o]n what date, if any, prior to January 8, 1969, 
was a trustee or committee established, operating under the direction of the 
bankruptcy court (as distinguished from a voluntary arrangement between the 
creditors), which had power under the bankruptcy laws to direct the actions of 
respondent corporation.’’ The respondent’s offer of proof answered all of the 
other questions, but was silent as to this one. 


2. Perezv. Campbell was decided 5 to 4 in this respect. One justice from each 
side has since retired. 
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accident tort judgment shall have no effect on the judgment 
debtor’s obligation to repay the judgment creditor, at least 
insofar as such repayment may be enforced by the withholding of 
driving privileges by the State. The Court held that one of the 
primary purposes of the bankruptcy laws is to give debtors ‘‘a 
new opoortunity in life and a clear field for future effort, 
unhampered by the pressure and discouragement of preexisting 
debt”’ (402 U.S. at 648), quoting from Local Loan Co. v. Hunt, 
292 U.S. 234, 244. The Court held in Perez, contrary to the prior 
holdings in Kesler and Reitz, that the State statute was 
inconsistent with the bankruptcy laws and was invalid under the 
Supremacy Clause. 


Although disagreeing with Keslerand Reitz, the majority in the 
Perez case distinguished the prior two cases, stating (402 U.S. at 
054): 


The Court in Kesler was able to declare, although the source of support is 
unclear, that the Utah statute could be upheld because it was “‘not an Act 
for the Relief of Mulcted Creditors”’ or a statute ‘designed to aid collection 
of debts."’ 369 U.S., at 174, 169. But here the respondents urge us to 
uphold precisely the sort of statute that Kesler would have stricken 
down—one with a declared purpose to protect judgment creditors ‘‘from 
financial hardship"’ by giving them a powerful weapon with which to force 
bankrupts to pay their debts despite their discharge. Whereas the Acts in 
Kesler and Reitz had the effect of frustrating federal law but had, the 
Court said, no such purpose, the Arizona Act has both that effect and that 
purpose. 


The Supremacy Clause involved in Perez is not actually 
involved here, except by way of analogy, since the bankruptcy 
laws and the Perishable Agricultural Commodities Act are both 
Federal statutes. 


Moreover, in the present case, the sanction imposed for 
violating the Perishable Agricultural Commodities Act has 
neither the purpose nor the effect of frustrating the bankruptcy 
laws. The sanction in this case is not to assist the particular 
injured creditors in recovering their debts. Indeed, the identical 
sanction would be imposed in the present case even if the 
particular creditors were now paid in full. Many cases, including 
the present case, have been brought under the Act against firms 
for failure to pay promptly, which is a separate offense from the 
offense of failing to pay for produce. See, e.g., In re American 
Fruit Pruveyor’s, Inc., 30 Agriculture Decisions 1542, 1590-1593 
(1971). 


The ‘‘new opportunity in life and a clear field for future effort”’ 
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provided under the bankruptcy laws is only to be ‘‘unhampered by 
the pressure and discouragement of preexisting debts’’ ( Perez v. 
Campbell, supra, 402 U.S. at 648). There is no intention express- 
ed in the bankruptcy laws that the bankrupt is to be unhampered 
by the pressure and discouragement of criminal or civil sanctions 
resulting from his prior business activities. 


Since, as shown above, Congress specifically referred to the 
bankruptcy laws in some sections of the Perishable Agricultural 
Commodities Act (7 U.S.C. 499d(a), 499d(b) (D), 499d(e)), but 
was silent as to the bankruptcy laws in the sections relevant to the 
present case (7 U.S.C. 499b(4), 499h(a), 499h(b) (2)), it should not 
be presumed that Congress intended any exception from the 
sanctions resulting from any bankruptcy proceedings. United 
Statesv. Atchison, T. & S. F. Ry. Co., 220 U.S. 37, 44; Lang v. 
Commissioner, 289 U.S. 109, 112; Corn Products Refining Co. v. 
Benson, 232 F.2d 554, 562 (C.A. 2); Hamilton v. National Labor 
Rel. Board, 160 F.2d 465, 470 (C.A. 6), certiorari denied sub nom. 
Kalamazoo Stationery Co. v. National Labor Rel. Board, 332 
U.S. 762. 


In the present case, it is not necessary to determine how harsh 
the sanction should be based on the violations found to have 


occurred inasmuch as Congress has specified the sanction. The 
Administrative Law Judge and I are merely making a finding that 
the respondent corporation has committed willful, flagrant, and 
repeated violations of the Act. Congress has declared the 
consequences resulting from such a finding. The consequences 
declared by Congress are very severe. But we have no control over 
that. 


Congress undoubtedly believed that severe sanctions must be 
imposed in the case of flagrant or repeated violations of the Act to 
deter not only the respondents involved in particular cases (and 
their officers and pricnipal stockholders) from future similar 
violations, but also to serve as an effective deterrent to other 
potential violators. This is consistent with the sanction policy 
followed by this Department in those cases where Congress has 
not determined the exact sanction. The Department’s sanction 
policy, which has been set forth in many prior cases, most 
recently in In re Braxton McLinden Worsley, P. & S. Docket No. 
4716, decided November 12, 1974, is set forth in the Appendix to 
this decision, although it should be emphasized that the sanction 
in this case was determined by Congress. The Department’s 
severe sanction policy is set forth merely to show that there is 4 
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rational basis for Congress’ severe sanction policy expressed in 
the Act. 


ORDER 


The finding contained herein that Respondent has committed 
wilful, flagrant, and repeated violations of Section 2 of the Act (7 
U.S.C. 499b) and the facts and circumstances thereof shall be 
published. 


This Order shall take effect on the 30th day after service hereof 
upon the Respondent. 


Copies hereof shall be served upon the parties. 


APPENDIX 
U.S.D.A. SANCTION POLICY* 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture 
Decisions _____, P. & S. Docket No. 4716, decided November 
12, 1974: 


(No. 16,194) 


In re Micuaet A. Cartotta and Caruso-Criresi, Inc., Co-Partners 
d/b/a Cartottra-Caruso-Cirest. PACA Docket No. 2-3553. 
Decided December 26, 1974. 


Failure to account truly and correctly — Failure to pay promptly and in full — 
wilfull, flagrant and repeated violations — Sanction 


Where respondents wilfully, flagrantly and repeatedly violated the Act and regu- 
lations in failing to account truly and correctly and to make full payment 
promptly to shippers of perishable agricultural commodities in commerce, 
respondents are suspended as registrants under the Act for a period of 45 
days 


*Excerpt omitted. 
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Marshall Marcus, for complainant. 
Respondents pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on December 5, 1974, by 
the Director, Fruit and Vegetable Division, Agricuitural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that during the period May 1973 
through July 1974, respondents received in interstate commerce, 
on consignment, 62 lots of fruits and vegetables, being perishable 
agricultural commodities, from 25 shippers; accepted and sold 
these commodities, but failed to account truly and correctly and 
to make full payment promptly to the shippers the net proceeds 
realizes, totaling $7,222.05. 


A copy of the Complaint was served upon respondents on or 
about December 9, 1974 and respondents filed an answer thereto 
on December 13, 1974 in which they admitted the allegation in 
paragraphs 1 through 5 of the Complaint, admitted the 
jurisdiction of the Secretary in this matter, waived oral hearing, 
waived right of appeal, waived oral argument before the 
Secretary, waived the provisions of section 10 of the Act with 
respect to ten days notice before an Order can take effect, waived 
the issuance of an Initial Decision by the Administrative Law 
Judge, and waived the provisions of section 47.37 of the Rules of 
Practice with respect to 35 days after service before an order 
becomes final, and further consented to the issuance of a Final 
Order containing findings of fact and conclusions based upon the 
allegations of the Complaint suspending the license issued them 
under the Perishable Agricultural Commodities Act of 1930, as 
amended, for 45 days, and requested that the Order become final 
upon its issuance. Complainant has consented to the issuance of 
such an Order. 


FINDINGS OF FACT 


1. Michael Carlotta and Caruso-Ciresi, Inc., are co-partners 
doing business as Carlotta-Caruso-Ciresi, whose address is 305 
W. 2nd Street, Cincinatti, Ohio 45202. 
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2. Pursuant to the licensing provisions of the Act, license No. 
750771 was issued to respondent’s on November 29, 1974. This 
license presently is in effect, and next is subject to renewal on o7 
before November 29, 1975. 


3. The Secretary has jurisdiction in this proceeding. 


4. As set forth fully in paragraph 3 of the Complaint during the 
period May 1973 through Julx 1974, respondents received in 
interstate commerce, on consignment, 62 lots of fruits and 
vegetables, being perishable agricultural commodities, and 25 
shippers; accepted and sold these commodities, but failed to 
account truly and correctly and to make full payment promptly to 
the shippers the net proceeds realized, totaling $7,222.05. 


5. Respondents have made restitution of all amounts found 
underpaid, as specified in the Complaint. 


CONCLUSIONS 


The acts of respondents in failing to account truly and correctly 
and to make full payment promptly to shippers with respect to the 
62 transactions as set forth in paragraph 3 of the Complaint 
constitute willful, flagrant and repeated violations of section 2 of 
the Act (7 U.S.C. 499b). 


Respondents have consented to the issuance of an Order 
containing findings of fact and conclusions based upon the 
allegations of the Complaint and suspending their license for a 
period of 45 days. Complainant has recommended and consented 
to the issuance of such an Order. An Order to that effect should be 
issued. 


ORDER 


Effective December 30, 1974, respondents’ license is hereby 
‘suspended for 45 days. 


This Decision and Order shall become final immediately upon 
its issuance. 


Copies hereof shall be served upon the parties. 
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(No. 16,195) 


In re Caruso-Cires!, Inc. PACA Docket No. 2-3554. Decided 
December 26, 1974. 


Failure to account truly and correctly — Failure to pay promptly and in full — 
wilfull, flagrant and repeated violations — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act and regu- 
lations in failing to account truly and correctly and to pay promptly and in 
full to shippers of perishable agricultural commodities in commerce, re- 
spondent is suspended as a registrant under the Act for a period of 45 days. 


Marshall Marcus, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on December 5, 1974, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that during the period January 1973 
through August 1974 respondent received in interstate commerce, 
on consignment, 42 lots of fruits and vegetables, being perishable 
agricultural commodities, from 11 shippers; accepted and sold 
these commodities but failed to account truly and correctly and to 
make full payment promptly to the shippers the net proceeds 
realized, totaling $14,808.18. 


A copy of the Complaint was served upon respondent on or 
about December 9, 1974, and respondent filed an answer thereto 
on December 13, 1974, in which it admitted allegations in 
paragraphs 1 through 5 of the Complaint, admitted the 
jurisdiction of the Secretary in this matter, waived oral hearing, 
waived right of appeal, waived oral argument before the 
Secretary, waived the provisions of section 10 of the Act with 
respect to 10 days notice before an Order can take effect, waived 
the issuance of an Initial Decision by the Administrative Law 
Judge, waived the provisions of section 47.37 of the Rules of 
Practice with respect to the 35 days after service before an order 
becomes final, and further consented to the issuance of a final 
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order containing findings of fact and conclusions based upon the 
allegations of the Complaint and suspending the license issued to 
it under the Perishable Agricultural Commodities Act of 1930, as 
amended, for 45 days, and requested that the Order become final 
upon issuance. Complainant has consented to the issuance of such 
an Order. 


FINDINGS OF FACT 


1. Respondent, Caruso-Ciresi, Inc., is an Ohio corporation 
whose address is 10 West Front Street, Cincinnati, Ohio 45202. 


2. Pursuant to the licensing provisions of the Act, license No. 
172865 was issued to respondent on September 19, 1957. This 
license has been renewed annually, presently is in effect, and is 
next subject for renewal on September 19, 1975. 


3. The Secretary has jurisdiction in this proceeding. 


4. As set forth fully in paragraph 3 of the Complaint, during 
the period January 1973 through August 1974, respondent 
received in interstate commerce, on consignment, 42 lots of fruits 
and vegetables, being perishable agricultural commodities, from 
11 shippers; accepted and sold these commodities but failed to 
account truly and correctly and to make full payment promptly to 
the shippers the net proceeds realized, totaling $14,808.18. 


5. Respondent has made restitution of all amounts found 
underpaid as specified in the Complaint. 


CONCLUSIONS 


The acts of respondent in failing to account truly and correctly 
and to make full payment promptly to shippers with respect to the 
42 transactions as set forth in paragraph 3 of the Complaint 
constitute willful, flagrant and repeated violations of section 2 of 
the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an Order 
containing findings of fact and conclusions based upon the 
allegations of the Complaint and suspending the license issued it 
under the Perishable Agricultural Commodities Act of 1930, as 
amended, for 45 days. Complainant has recommended and 
consented to the issuance of such an Order. An Order to that 
effect should be issued. 
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ORDER 
Effective December 30, 1974, respondent’s license is hereby 
suspended for 45 days. 


This Decision and Order shall become final immediately upon 
its issuance. 


Copies hereof shall be served upon the parties. 


REMOVAL OF STAY ORDER — CERT. DENIED 


(No. 16,196) 


In re GEORGE STEINBERG & Son, Inc. PACA Docket Nos. 2-1757 
and 2-2107. Prior Order reinstated in order issued December 
13, 1974, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 16,197) 


Loyp Oserc and ALLYN FAGERHOLT v. JoRDE Potato Co., Inc. 
PACA Docket No. 2-3389. In order issued December 12, 
1974, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 16,198) 


GREEN VALLEY PropuceE Co-op v. Irsco., Inc. PACA Docket No. 
2-3536. Reparation of $2,775.00 with 8 percent interest from 
August 1, 1974, awarded complainant against respondent 
in order issued December 23, 1974, by Donald A. Campbell, 
Judicial Officer. 
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(No. 16,199) 


R. T. ENcLuNp Company v. Irsco, Inc. PACA Docket No. 2-3534. 
Reparation of $2,883.50 with 8 percent interest from Decem 
ber 23, 1974, awarded complainant against respondent in 
order issued December 23, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,200) 


DesruyN Propuce Co. v. Irsco, Inc. PACA Docket No. 2-3533. 
Reparation of $16,427.95 with 8 percent interest from Sep- 
tember 1, 1974, awarded complainant against respondent in 
order issued December 23, 1974, by Donald A. Campbell 
Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 16,201) 


EASTERN MICHIGAN VEGETABLE MARKETING Co. v. Irsco, INc. 
PACA Docket No. 2-3541. Reparation of $2,069.20 with 8 
percent interest from September 5, 1974, awarded complain. 
ant against respondent in otder issued December 5, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,202) 


Met FInERMAN Co., INc. v. JONESBORO Propuce Co. PACA Docket 
No. 2-3540. Reparation of $213.30 with 8 percent interest 
from July 1, 1974, awarded complainant against respondent 
in order issued December 5, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,203) 


Six L’s Pacxinc Company, Inc. v. Tar HEE, Tomato Company. 
PACA Docket No. 2-3539. Reparation of $5,222.75 with 8 
percent interest from May 1, 1974, awarded complainant 
against respondent in order issued December 5, 1974, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,204) 


TomatTogs, Inc. v. County Propuce Corp. PACA Docket No. 
2-3538. Reparation of $1,557.50 with 8 percent interest from 
June 1, 1974, awarded complainant against respondent in 
order issued December 5, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,205) 


C. H. Rosinson Company v. B & J Rock on MARBLE AND PRODUCE. 
PACA Docket No. 2-3545. Reparation of $4,365.80 with 8 
percent interest from June 1, 1974, awarded complainant 
against respondent in order issued December 11, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,206) 


FRIEDMAN & BROUSSARD Vv. JONESBORO PropucE Company. PACA 
Docket No. 2-3547. Reparation of $1,350.00 with 8 percent 


interest from July 1, 1974, awarded complainant against 
respondent in order issued December 11, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,207) 


MERLINO Bros., Inc. v. Irsco, Inc. PACA Docket No. 2-3546. 
Reparation of $10,464.75 with 8 percent interest from August 
1, 1974, awarded complainant against respondent in order 
issued December 11, 1974, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,208) 


Grasso Foops, Inc. v. JOHN PEPPER Foops, INc., and PEpPER- 
Grasso, Inc. PACA Docket No. 2-3550. Reparation of 
$156,826.52 with 8 percent interest from December 1, 1973, 
awarded complainant against respondents in order issued 
December 12, 1974, by Donald A. Campbell, Judicial Officer. 
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(No. 16,209) 


1922 


WarreEN Wacner, Inc. v. Benny Davita, and/or Davita Distri- 
BUTING Co., INc., and/or Davita’s Propuce Co., Inc. PACA 
Docket No. 2-3549. Reparation of $6,089.00 with 8 percent 
interest from December 1, 1973, awarded complainant 
against respondents in order issued December 12, 1974, by 
Donald A. Campbell, Judicial Officer. 
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DECEMBER 1974 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
DISMISSAL 
Of petition for relief 
DIVERSION LIMITS 
Not arbitrary or discriminatory 


EVIDENCE 


Substantial, in support of Secretary’s decision 
not to amend Order 


COMMODITY EXCHANGE ACT 


CUSTOMERS’ FUNDS 


Failure to segregate 


Undersegregation of 


FINANCIAL REQUIREMENTS 


Failure to meet 


FLOOR BROKER 


Sanction against 
FUTURES COMMISSION MERCHANT 
Sanction against 


REPORTS AND RECORDS 


Failure to prepare and submit and to keep as 
required by regulations 


REVOCATION OF LICENSE 
Of floor broker 


SANCTION 


Denial of trading privileges 


Revocation of license 


Suspension for 6 months 


Suspension for 30 days 
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PACKERS AND STOCKYARDS ACT, 1921 oan 
a 


ACCOUNTS AND RECORDS 


Failure to properly keep 


False and incorrect 
Incomplete or incorrect 
AMENDMENT 


To Initial Decision and Order 


BONDING REQUIREMENTS 


Failure to comply with 


CHECKS OR DRAFTS 


Insufficient funds 


CONSENT ORDER — Cease and Desist 


Failure to pay when due 


Improper practices 


CONSENT ORDER — Sanction 
Accounts and records 
Bonding requirements 
Financial requirements 
Insolvency 
Custodial account for shippers’ proceeds 
Improper practices 


Failure to pay when due 


CUSTODIAL ACCOUNT FOR SHIPPERS’ PROCEEDS 


Deficiencies in 1779, 1788,1799 
Failure to maintain properly 1779, 1788,1799 


Misuse of 


FINANCIAL REQUIREMENTS 


Failure to meet 


IMPROPER PRACTICES 


Charging and collecting commission from seller 
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Packers and Stockyards Act, 1921 — Cont. 


Furnishing stockyard services to employee en- 
gaged in buying and selling as a dealer at 
stockyard 


Permitting employees to purchase consigned 
livestock for their own accounts 


INSOLVENCY 


Current liabilities exceeding current assets 


INVOICES AND SCALE TICKETS 


NET PROCEEDS OF SALE 


Failure to remit to consignors 


Misuse of 


ORDER 


Of dismissal 


PURCHASE PRICE 


Failure to pay when due 


SANCTION 


Suspension until no longer insolvent 


Suspension until in full compliance with bonding 
requirements 


Suspension for 7 days 
Suspension for 10 days 
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Suspension for 60 days 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE ABSENT CONTRACT 


Liability for reasonable value 


ACCOUNTING 


Failure to account truly and correctly 
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Perishable Agri. Commodities Act, 1930 — Cont. 


AGREED PURCHASE PRICE 


Failure to pay promptly and in full 


BANKRUPTCY 


No defense 


BROKER 


Authority of to receive payment 


Burden to establish rests on party dealing 
with regent 


Failure of to remit promptly to sellers purchase 
prices collected from buyers 


CONSIGNMENT SALES 


1832,1869 
1835, 1839,1845 


CONTRACT PRICE 
Express time agreement unsustained 
Failure to pay in full 
COUNTERCLAIM 


Dismissalof ,... 


DAMAGES 


Difference between net proceeds of consignment 
sales and original fixed f.o.b. prices 


Measure of for acceptance after breach 
Measure of for wrongful rejection 


EVIDENCE 


Uncontroverted, as to nonreceipt of letter in 
question 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to account truly and correctly 1914,1917 
Failure to pay when due 1853,1877,1884,1914,1917 
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Perishable Agri. Commodities Act, 1930 — Cont. 


Failure to remit proceeds of sale promptly and 
in full 


F.0.B. TRANSACTION 


Acceptance final basis 
Improper loading by seller 
Suitable shipping condition 


LOSS OF PROFITS 


Failure to prove 


MARKET VALUE 


Accepted as reasonable value 


ORDER 


Correcting prior order 


Upon reconsideration 


PAYMENT 


PREVAILING PARTY 


Award of fees and expenses to 


PUBLICATION OF FACTS 


Wilfull, flagrant and repeated violations 


REJECTION 


With reasonable cause 


Without reasonable cause 


RESALE 


Prompt and proper 


SANCTION 


SUITABLE SHIPPING CONDITION 


Breach of warranty of 


1853,1874 
1914,1917 





CUMULATIVE LIST OF DECISIONS REPORTED 


January — December 1974 
Page 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


AGRICULTURE DECISIONS 


AssociATED Mik Propucers, Inc. AMA Docket No. 
M 131-8. Producer-handler status — failure to meet 
requirements for — Milk stored as gratuitous bailee 
was “‘received’’ at plant — Market Administrator’s 
determination not arbitrary or discrimonatory — 
Petition dismissed, except for one issue 


Bascock Dairy Company oF Ounlo, THE, et al. AMA 
Docket No. M MM.-3. Order denying interim relief 


Borpen, Inc. AMA Docket No. M 63-2. Secretary’s 
actions — Lawfulness of with respect to location 
differentials — Uniform price requirement — Eco- 
nomic trade barrier — Written comments constitut- 
ing ‘‘hearing” 


Petition dismissed 


Fircuett Bros., Inc. AMA Docket No. M 2-42. Handler 
under Order No. 2 — Validity of obligations imposed 
by market administrator — challenges to — Amend- 
ed petition resulting in reduction in contested de- 
ficiencies 


Excess deductions for transportation constituting 
underpayments to producers in violation of uni- 
form minimum price provision of the Order — Market 
administrator’s determination in accordance with 
law — Request for relief denied — Petition dis- 


Krarto Corporation, AMA Docket No. M 4-15. Order 
terminating proceedings 


MicuHaets Darries, Inc. AMA Docket No. M-4-16. Div- 
ersion limits — not arbitrary or discriminatory — 
Evidence — substantial, in support of Secretary’s 
decision not to amend Order — Request for relief 
denied — Petition dismissed 


Oak TrEE Farm Datry, Inc. AMA Docket No. M 2-44. 
Resolution of issues — Dismissal 


Yascur Farms, Inc. AMA Docket No. M 2-43. Producer- 
handler status — failure to meet requirements for — 
Handler bound by notice to Market Administrator 
that it was not a producer-handler — Other source 
milk — Request for relief denied — Petition dis- 





CUMULATIVE LIST OF DECISIONS REPORTED 


Agricultural Marketing Agreement Act, 1937 — Cont. 


COURT DECISIONS 


CARNATION Company v. Eart L. Butz, Secretary of Agri- 
culture. Civil No. 73 — 436. Decided January 14, 
1974. Allocation provisions of Order 124 — applica- 
tion of to plaintiff's operations from January 1970 
through January 1972 — Determination as to wheth- 
er such application was “not in accordance with law.”’ 
After considering the evidence ‘‘in the light most 
favorable to plaintiff’, the court held that the ruling 
of the Judicial Officer (32 A.D. 1068) was in accor- 
ance with law. Defendant’s motion for summary 
judgment was granted and the case dismissed 


CARNATION Company, et al. v. Eart L. Butz. D.C.D.C. 
March 21, 1974. Reversing Judicial Officer’s ruling 
(31 AD 1479). Remanded with directions to refund to 
plaintiffs all overpayments they were required to pay 
for fluid milk supplies resulting from the actions chal- 
lenged by them in this case 


CuHIGLADEs Farm, et al. v. Earu L. Butz. 5th Cir. Affirm- 
ing order of district court in favor of Secretary 


CoNSOLIDATED-TOMOKA LAND Company et al. v. Eartu L. 
Burz.5th Cir. Affirming judgment of D.C. .........cccccccccnces 1500 


DairYLEA CooPERATIVE, INC. v. EArt L. Butz. PENNMARVA 
DatrYMEN’S COOPERATIVE FEDERATION, INc., Inter- 
venor. 2nd Cir. Affirming order of D.C. in favor of 
Secretary 


Ear. L. Butz v. Lawson Mik Co., Div. of Consolidated 
Foods Corp. N.D. Ohio. Decided November 21, 


Heser VALLEY Mitk Company v. Ear Butz. 10th Cir., 
June 26, 1974. No. 73-1725. Appeal from U.S.D.C., 
District of Utah. (D.C. No. C-354-72). Summary 
judgment granted defendant in prior trial court 
reversed, and the case is remanded for further 
proceedings 


INTER-STATE MiLK Propucers’ CoopEeRATIVE v. Eart L 
Butz.D.C.E.D. Pa. Judgment in favor of plaintiff 


LEHIGH VALLEY CooPpERATIVE Farms v. Ear Butz. Civil 
Action No. 74-515, and Crowxey’s Foopns Inc., et al. 
v. Eart Butz, Civil Action No. 74-516. D.C.D.C. 
Decided May 18, 1974. Denying plaintiffs’ request 
for interim relief and for preliminary injunction and 





CUMULATIVE LIST OF DECISIONS REPORTED 


Agricultural Marketing Agreement Act, 1937 — Cont. 
Court Decisions — Cont. 


granting motions of parties to intervene as listed and 
stated in third Order herein 


LEHIGH VALLEY COOPERATIVE FARMERS v. Ear. L. Butz. 
D.C.D.C. Judgment for defendant Secretary 


Maricotp Foops, Inc. v. Eart L. Burz. 8th Cir. Filed 
March 13, 1974. Appeal from U.S.D.C. Minn. Order 
of Judicial Officer (31 A.D. 1115) affirmed 


Maricotp Foops, Inc. v. Eart L. Butz. 8th Cir. Affirming 
judgment in favor of Secretary 


Unirep States v. Lamars Dairy, Inc. et al. 7th Cir. Order 
of D.C. vacated and case remanded for further pro- 
ceedings 


Welssciass Gotp SEAL Dairy CorporaTion, et al. v. EARL 
L. Butz, Secretary of Agriculture. 73 Civ. 2464 
(MP). Decided December 20, 1973. Fluid skim milk 
differential — Classification and allocation during 
transition period — Market Administrator’s correc- 
tion of handler’s report — Actual use classification 
— Time of final classification actual utilization time 
under provisions in effect in prior month. Jurisdiction 
of court was to determine whether the Judicial Offic- 
er's decision (32 A.D. 1004) was ‘‘in accordance with 
law’’. The court heldthat said decision was in accord- 
ance with law. Summary judgment granted defend- 
ant, denied to plaintiffs, and the action dismissed 
on its merits 


COMMODITY EXCHANGE ACT 


AGRICULTURE DECISIONS 


Bear, STEARNS AND Co. and Norman G. Fine. CEA 
Docket No. 232. Customers’ funds — failure to 
segregate in accordance with regulations — Sanction 


ConTINENTAL Grain Company. CEA Docket No. 214. 
Futures trading — exceeding limits — Reports — 
incomplete or incorrect 


Cox, Joun M.CEA Docket No. 216. Speculative trades — 
exceeding maximum limits — Failure to properly 
prepare trading cards — Suspension 


Dean Witter & Co., Inc.CEA Docket No. 197. Custom- 
ers’ funds — undersegregation of — Suspended 
sanction 
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Commodity Exchange Act —Cont. 


Agriculture Decisions —Cont. 


Donovan, Patrick C. CEA Docket No. 204. Futures 
commission merchant — conversion and mishandling 
of customers’ funds — Wilfull violations — Sanction 


Economou, ArtHur N.and Artuur N. Economou & Co., 
Inc. v. Unitep STATES DEPARTMENT OF AGRICULTURE. 
No. 73-1221, 2d Cir. Decided March 28, 1974. Grant- 
ing petitioners’ petition for review and setting aside 
Department's order in CEA Docket No. 167 (32 A.D. 


Go.tpstein, Harotp. CEA Docket No. 208. Branch office 
manager of futures commission merchant — un- 
authorized establishment of additional bank account 
— Customers’ funds — commingling of and conver- 
sion to own use — Sanction 


INTERNATIONAL ComMopiTIES CorPoRATION and RicHArD B. 
Ortrens. CEA Docket No. 227. Floor broker and 
futures commission merchant — Financial require- 
ments — failure to meet — Reports and records — 
failure to prepare and to keep in accordance with the 
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Joun C. WEAVER & Sons. CEA Docket No. 231. Failure 
to file accurate and timely financial statements 


Kerrican, Mytes J. CEA Docket No. 209. Speculative 
trading — exceeding limits in, in corn futures — 
negligent actions — Sanction 


Louis Dreyrus Corporation. CEA Docket No. 215. 
Reports — inaccurate or false — understating cash 
positions in wheat — wilful violations of Act — Sanc- 


Lupori, RicHarp D.and ALAN R. Coyne.CEA Docket No. 
221. Customers’ orders — crossing of — Noncompeti- 
tive trades — making of — Sanction 


MILLER-LANE AND Company and Georce C. Lane. CEA 
Docket No. 225. Minimum financial requirements — 
failure to meet — Failure to segregate funds in ac- 
cordance with the regulations — Making of false 
statements with respect to financial position — 
Sanction 
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Commodity Exchange Act — Cont. 


Agriculture Decisions — Cont. 


PROFESSIONAL Commopity Service, Inc. and THEopoRE W. 
Lorp, Sr. CEA Docket No. 193. Failure to meet 
minimum financial requirements — Denial of applica- 
tion for registration by corporation — Cease and 
desist order against corporation — Termination of 
proceeding against Theodore W. Lord, Sr., now de- 
ceased, without action 


San Jacinto Packinc Co., a proprietorship; Acri-EmpPIrE, 
Inc., a corporation; JAmes Minor, an _ individual. 
CEA Docket No. 200. Manipulation of prices — 
potato futures — Sanction 


Simmons, Roy D. CEA Docket No. 219. Speculative 
trading — exceeding limits — False and misleading 
reports — Sanction 


COURT DECISION 


ArtHuR N. Economou and ArtHuur N. Economou & Co. 
v. U.S. Dept. or AGricuLturE. Petition granted and 
order (32 A.D. 14) set aside 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


Atston, J. G. and Doopre Power. HPA Docket No. 5. 
CGE GEROr — BOON Avo si. dcc bbe ses ee bikes man copes ube ccna 1376 


Boa.pin, KENNETH. HPA Docket No. 7. Soring of legs of 
horse — constituting cruel and inhumane treatment 
— Sanction — civil penalty of $650.00 


CurisTiAN, Knute. HPA Docket No. 2. Constitutional 
violation contention — found to be without merit — 


Double jeopardy contention — without merit — 
Criminal provisions and the civil penalty provisions 
of the Act 

Previous trial — Burden of proof — difference in — 
Decision in present proceeding — sole basis for 


Soring — constituting cruel and inhumane treat- 
ment of horse — Record evidence — sanction based 
upon 


Crowpver, Dupe. HPA Docket No. 1. Consent order — 
Penalty 
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Horse Protection Act —Cont. 


Agriculture Decisions — Cont. 


JERNIGAN, W. B. and Steve Cortey. HPA Docket No. 4. 
Consent order 


JERNIGAN, W. B.and Steve Cortey. HPA Docket No. 4. 
Consent order — Penalty 


OppENHEIMER, Mose.HPA Docket No. 6. Consent order — 
Civil penalty 


Tuompson, Vic. HPA Docket No. 11. Order dismissing 
complaint 


Toso, W. D. HPA Docket No. 9. Consent order — sanc- 


LABORATORY ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 


AnpbeErson, Maccie. LAWA Docket No. 32. Consent order 

Breepers, Inc. LAWA Docket No. 26. Consent order 

CamPBELL, WitBuR. LAWA No. 28. Dealer — failure to 
operate business in conformity with provisions of 
the Act and regulations and standards thereunder — 


Sanction 


Hutt, Coratea. LAWA Docket No. 20. Order of dis- 
missal — license surrendered — business ceased 


K G Farms, Inc. LAWA Docket No. 21. Consent order 
Lixar, Ivan N.LAWA Docket No. 23. Consent order 


TRAVNICEK, Rospert and Betty Travnicek. LAWA 
Docket No. 25. Consent order 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 


ALLEN, CHESTER v. MAXWELL AND Furnisu LIvEstock 
Commission Company. P&S Docket No. 4848. Order of 
dismissal 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


A.Ley, Dennis L. P&S Docket No. 4980. Consent order 
— Sanction 


ALTSHELER, JE. v. TEepp F. Ricnarpson. P&S Docket No. 
4660. Order upon reconsideration 


AmeRICAN Beer Packers, Inc. P&S Docket No. 4855. 
Order of dismissal 


AnpersoN, Ropertand CHARLES ANDERSON v. R. A. HERM 


and D. W. Hermd/b/a Tue Dick Herm Firm. P&S 
Docket No. 4882. Dismissal — complaint withdrawn 


AnceEvineE, Martin L. and Davin B. Sanpn. P&S Docket 
No. 4936. Consent order — Sanction 


Arias, EsMAEL, JR. — P&S Docket No. 4876. Consent 
order — Sanction 


Aurora Packinc Co., Inc. P&S Docket No. 4885. Consent 
order 


Baker, Gien. P&S Docket No. 4843. Bonding require- 


ments — Failure to meet — Suspension ,...............cccceeceeess DI 


Baker, ArveL L. d/b/a Art BAKER CattLte Co. P&S 
Docket No. 4970. Consent order — Sanction 


BARNARD, Art, Jr. P&S Docket No. 4868. Consent 
order — Cease and desist 


Beprorp LivestocK Market, Inc. P&S Docket No. 4971. 
Consent order — Sanction 


Bercstrom, GERALD. P&S Docket No. 
order — Sanction 


Bitty Rex Lawrence, d/b/a FRANKLIN County LIvE- 
stock Commission Co. P&S Docket No. 4924. Consent 


Biossom, LEonARD v. M. P. McManomand Lynn W. Rose, 
and Nampa Livestock Market, Inc. P&S Docket No. 
4870. Dismissal — withdrawal of complaint 


Bossy’s Quatity Meats, Inc., et al. P&S Docket No. 
4903. Consent order as to Connie S. Mayhugh and 
Robert R. Mayhugh 


BurneEtreE, JAMES T.P&S Docket No. 4976. Consent order 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


Bynum, Marvin. P&S Docket No. 2957. Termination of 
suspension 


CapiraAL CaTTLE Corporation. P&S Docket No. 4941. 
Consent order — Sanction 


CAROLINA StockyARDs Company. P&S Docket No. 5000. 
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Carr, Keitu. P&S Docket No. 4929. Consent order — 
Sanction 


CARROLLTON Livestock Auction, Inc. P&S Docket No. 
4950. Consent order 


CurIsTIAN, Ernest. P&S Docket No. 4993. Consent 
Oe ee er EEE LOE TE ee rer ee TC Ce eee 1542 


CENTRAL ALABAMA CatTTLe Co., Inc. P&S Docket No. 
4831. Consent order — Sanction 


CenTrAL Coast Meats, Inc. and Harotpand Harry S. 
Hass. P&S Docket No. 4618. Dual ownership and 
operation — Unfiar practices — Packer engaging in 
business as dealer — Absence of competition be- 
tween buyers — Cease and desist order 


CENTRAL Wisconsin Livestock, Inc. and DALE RANDALL. 
P&S Docket No. 4940. Consent order — Sanction 


Crark, Ronatp E. P&S Docket No. 4905. Checks or 
drafts — insufficient funds — Purchase price — 
failure to pay when due 


Cray-Wacus Stockxyarps, Inc. P&S Docket No. 4958. 
Consent order 


Cocuran, DALE. P&S Docket No. 4981. Consent order — 
Sanction 


Co.LBERT, Boyp. P&S Docket No. 4921. Checks or drafts 
— insufficient funds — Failure to meet financial 
requirements — Failure to pay when due — Sanction 


ConkKLin, Epcar A. v. Jact Mikies. P&S Docket No. 
4897. Dismissal — on authorization of complainant 


DakoTa Pork, Inc. P&S Docket No. 4919. Consent order 
— Sanction 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


Davis, DonaLtp Dean. P&S Docket No. 4538. Termina- 
tion of suspension 


DincerR, WittarpD C. P&S Docket No. 5019. Consent order 
— Sanction 


Dinner Bett Meat Porpucts, Inc. and GLover D. Gr- 
LIAM. P&S Docket No. 5013. Consent order 


Dotp Packinc Company, Inc. P&S Docket No. 4952. Con- 
sent order — Cease and desist 


Drake, W. Dean. P&S Docket No. 4844. Consent order 


Driver, ALAN C. v. GLENN F. CLARK, d/b/a CLARK CATTLE 
Company. P&S Docket No. 4747. Contract terms — 
commission and trucking costs — Purchase price — 
failure to pay in full — Reparation 


Ducote, Mitsurn J. P&S Docket No. 5017. Consent 
order — Sanction 


DunNNIGAN, Bitty E., Joze Skaccsand Joe Stewart. P&S 
Docket No. 4915. Amendment to Initial Decision 
and Order 


Durst, S. V. P&S Docket No. 4829. Bonding require- 
ments — failure to meet 


Eik City Livestock Auction and Bitty G. Cook. P&S 
Docket No. 4861. Accounts and records — Insuffi- 
cient funds checks — Deficiencies in Custodial 
Account — Failure to pay net proceeds when due — 
suspension 


Equity Co-opERATIVE Livestock SALES ASSOCIATION, and 
Propucer Orper Buyers, Inc. P&S Docket No. 4894. 
Consent order — Sanction 


FARGNOLI, SAM. P&S Docket No. 4914. Consent order — 
Cease and desist 


FARMLAND ENTERPRISES, INc.and AMERICAN BEEF PACKERS, 
Inc., corporations, and Frank R. West, an indi- 
vidual. P&S Docket No. 4718. Consent order — 
Sanction as to Farmland Enterprises 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


FARMLAND ENTERPRISES, INCc.and AMERICAN BEEF PACKERS, 
Inc., corporations, and Frank R. West, an indi- 
vidual. P&S Docket No. 4718. Consent order — 
Frank R. West 


FARMLAND ENTERPRISES, INC.and AMERICAN BEEF PACKERS 
Inc., corporations, and Frank R. West, an indi- 
vidual. P&S Docket No. 4718. Consent order — 
PEIROTICUI LIGUT F OOMOTS EMG ooo wikia coins vid 00 cd coca e Kn Ween ewe wns 947 


Fretps, KENNETH; WAYNE HuBBARD, FReEppIE KILLEN, 
W arREN MIcCHALEwicz,and LinniE Wise. P&S Docket 
No. 4945. Consent order with respect to Warren 
Michalewicz 


Fintey, T. J. and Jeriat L. Fintey. P&S Docket No. 
4816. Dismissal on motion of complainant, without 
prejudice 


Foreman, R. G.and Larry D. Turner. P&S Docket No. 
4874. Bonding requirements — failure to comply — 
Sanction 


Fox, Winters. P&S Docket No. 4964. Consent order — 
Sanction 


Frey, Donatp P. and Dean C. Frey. P&S Docket No. 
4937. Consent order — Sanction 


Frost, J. Ep a/k/a Ep Frost d/b/a SprincFiELp SouTH- 
west Livestock Comm. Co., also d/b/a Ep Frost 
CattLe Company v. Union Stock Yarps Company, 
Inc. P&S Docket No. 4872. Dismissal — settlement 


Gorr, H. L. v. Loren Wevzet, et al. P&S Docket No. 
4709. Purchase price — Failure to pay — Reparation 
against Richard Wetzel 


Diemissed againet Loren: Weta! «....6.....ccccdiccocectetesscace cues 331 


Complainant not served on Robert Wetzel.................0020000 331 


Goopinc Livestock Commission Co., Inc. v. Curr Kin- 
BROUGH. P&S Docket No. 4689. Order on reconsidera- 


GRANTHAM, KENNETH. P&S Docket No. 4825. Checks — 
insufficient funds — Purchase price — failure to pay 
when due — Sanction 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


Green, JAmMEs A. P&S Docket No. 4990. Consent order 


Green, Tep, C. E. Mappox d/b/a Corpe.tt Livestock 
Auction. P&S Docket No. 4775. Insufficient funds 
checks or drafts — Failure to pay when due — Sanc- 


GREIMANN, Pau. P&S Docket No. 4902. Consent order 
— Cease and desist 


GROSSNICKLE, RoscorE v. Morrison, Inc. — _ LiIvEsTock 
Auction Co. P&S Docket No. 4851. Purchase — 
ratification of — Commission, expenses, purchase 
price — reparation for 


Counterclaim — untimely filed — Dismissal 


Growers’ Meat Co., Inc. P&S Docket No. 4908. 
Accounts and records — failure to properly keep — 
Failure to pay when due — Failure to honor drafts 


Guitot Packine Co., Inc. P&S Docket No. 4797. Failure 
to pay when due — Insufficient funds checks 


Hac.er, Mike. P&S Docket No. 4994. Consent order 


Harpy, Harry C. and Epitx G. Harpy. P&S Docket 
No. 4615. Custodial account — failure to maintain 
properly — Improper practices — violations of Act 
and regulations — Sanction 


Harpy, Harry C.and Epitrx G. Harpy. P&S Docket No. 
4615. Erratum 


Harpy, Harry C. and Epitn G. Harpy. P&S Docket 
No. 4615. Stay order 


Hooper Auction Company, Inc. P&S Docket No. 4673. 
Dismissal with prejudice — Modification of rates 
and charges withdrawn 


Horney Livestock, Inc. P&S Docket No. 4975. Consent 
order — Sanction 


Howarp, CHaRLEs B. v. Eric Loretz d/b/a CATTLEMEN’S 
Livestock Market. P&S Docket No. 4765. Viola- 
tion of instructions — Secret purchase of consigned 
livestock — Damages — Reparation 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


Humpurey, Raymonp and Jack Hitmway. P&S Docket No. 
4818. Consent order — Sanction 


I. Krayman & Company. P&S Docket No. 4783. Consent 
order — Cease and desist 


IBANEZ, Victor, d/b/a Texas SLAUGHTER House. P&S 
Docket No. 4978. Consent order 


INMAN, VERNON. P&S Docket No. 5011. Consent order 
— Sanction 


IREDALE Livestock Company. P&S Docket No. 
Consent order 


J. Gaciiarpi, INcorPporaTeD. P&S Docket No. 
Consent Order — Cease and desist 


J. C. Livestock Saes, Inc. P&S Docket No. 
Consent order 


Jim, DetBert v. M. P. McMaunon and Lynn W. Rose, 
and Nampa Livestock Market, Inc. P&S Docket No. 
4873. Dismissal — withdrawal of complaint. count- 
er claims and cross-complaint 


JoNES, JOHN and Eart Jones d/b/a Jones CaTTLe Co. 
and JCJ Cattite Co. P&S Docket No. 4932. Consent 


Kinc, W. M., Jr. P&S Docket No. 4888. Bonding re- 
quirements — failure to comply with — Sanction 


KirKPATRICK, RoBERT E. v. TEMPLETON SALES YARD, INC. 
d/b/a TrmpLeton Livestock Market, and L. W. 
Murpuy. P&S Docket No. 4715. Misrepentation or 
fraud — failure to establish — Cause of action — 
beginning date of is date of purchase — complaint 
not timely filed — Dismissal 


KixMIL_LER, Rospert B.and Bertua M. KIixmiL_er v. REx 
Moupsry, et al. P&S Docket No. 4820. Dismissal — 
Settlement 


KLopPENBURG, GLEN JuLIUs. P&S Docket No. 4935. Con- 
sent order — Sanction 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


Kuiorz, HerscHet v. Wituiam J. Nowan Livestock, Inc., 
a Corporation and Wiiuiam J. Notan. P&S Docket 
No. 4893. Dismissal — settlement between parties 


Kyper, Ray E. P&S Docket No. 4900. Consent order — 
Cease and desist 


Lair, Raymonp R. P&S Docket No. 4891. Consent order 
— Cease and desist 


LarosE, ALBERT R.P&S Docket No. 4771. Termination of 
suspension 


Lewis, Masor and Henry DeJonc. P&S Docket No. 
4789. Viable joint venture — purchase and sale of 
livestock — financial responsibilities on Major 
Lewis — Unfair and deceptive practices — Wilfull 
violations — Sanction against Major Lewis 


LivestocK MARKETING DEVELOPMENT Company, Inc. P&S 
Docket No. 4614. Custodial account — misuse of — 
False and incorrect weights and prices — billing and 
collecting on the basis of — Accounts and records — 
false and incorrect — Drafts — use of to float funds 
between custodial and special accounts 


Unfair and improper practices — permitting pur- 
chases and sale of consigned livestock for own 
account — dividing unlawful profits with unregister- 
ed broker — extending credit to dealers and other 
buyers of livestock 


Wilfulness factor — Flagrant and repeated viola- 
tions — Sanction 


Lune, RonaLtp VANDE v. Pat EGAN d/b/a Pat EGAN 
Dairy Farm. P&S Docket No. 4692. Advertised ages 
of calves for sale — Age of calves purchased — Age 
of calves delivered — Noncomformity of tender 
loss: = Damages: — NOpAration ...., openers ccs sve snesenie te nesses 337 


Marcee, Rotanp T. P&S Docket No. 4901. Consent order 
— Sanction 


Marquarpt, RoLtanp. P&S Docket No. 4938. Consent 


MartTEN, GERALD D. v. CHARLES CorrmMan. P&S Docket 
No. 4836. Dismissal — Settlement between parties 





CUMULATIVE LIST OF DECISIONS REPORTED 
Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


MaryYvILLe Auction Company, Inc. P&S Docket No. 4962. 
Consent order — Cease and desist 


MarysvitLtE Meat Packine Co., Inc. P&S Docket No. 
4965. Consent order 


Mattes Livestock Auction Market, Inc. and PuILip 
Mattes, Sr. P&S Docket No. 4913. Consent order — 
Cease and desist 


Mauck, Sam R..P&S Docket No. 4949. Insufficient funds 
checks — failure to pay when due — Sanction 


MERRIGAN BrotHersS Livestock Auction MARKET, INC. 
P&S Docket No. 4963. Consent order — Cease and 
desist 


Mip-States Livestock, Inc., DALE E. Van Wyk, and 
Gorpon Reisincer. P&S Docket No. 4906. Consent 
order — Sanction 


Mitter, JAMES J. P&S Docket No. 4700. Accounts and 
records — Misuse of Custodial Account — Failure 
to remit net proceeds — Unfair and deceptive prac- 
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Mitter, KENNETH W. and Wa tter L. Humputet. P&S 
Docket No. 4721. Accounts and records — False 
and incorrect weights — Back-balancing of scales — 
Suspension 


Mitten, KENNETH W. and Wa ter L. Humputet. P&S 
Docket No. 4721. Order granting motion to change 
effective date of suspension 


Mitter, JAMES J. P&S Docket No. 4700. Stay order 
pending outcome of court appeal 


Miter, JAMES J. P&S Docket No. 4700. Order vacating 
Stay Order 


MiLosEvicH, GERALD G. P&S Docket No. 4942. Consent 
order — Sanction 


Missour!1 Beer Packers, INc. 
Consent order 


Monk, J. D., Jr. P&S Docket No. 4869. Purchase price — 
failure to pay when due — Cease and desist 





CUMULATIVE LIST OF DECISIONS REPORTED 


Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


Moore, WARREN and PRAIRIELAND PACKING CORPORATION. 
P&S Docket No. 4886. Consent order — Cease and 


Netson, B. D. v. L. N. Mactuin, et al. P&S Docket No. 
4801. Revocation of acceptance of ill animals — 
notice of timely — Refusal to take back animals or 
refund money is violation of Act 


Damages — Reparation against respondent Manuel 
Mortalena 


Dismissal as to respondents L. N. Maclin and 
Thomas M. Caldwell 


Nerup, Rosert J. P&S Docket No. 4837. Consent order 
— Cease and desist 


New York Meats & Provisions, Inc. P&S Docket No. 
4774. Consent order 


Newton, GLENN Epwarpb. P&S Docket No. 5012. Consent 
order — Sanction 


NicHotson, WitBert A. and Donatp A. EBERSOLE. P&S 
Docket No. 4842. Accounts and records — failure to 
properly keep — Insufficient funds checks — Failure 
to pay promptly and in full — Suspension 


NicHoLtson, WiLBert A. and Dona.p A. EBERSOLE. P&S 
Docket No. 4842. Consent order (Nicholson) — 
Cease and desist 


Novy, FRANK v. WESTERN Iowa Farms Co., d/b/a MartTIN 
Bros. & Co. P&S Docket No. 4693. Agency establish- 
ed — Unauthorized act of agent with beneficial 
results accepted by principal who cannot escape its 
burdens — ratification of by principal — Reparation 
for balance due 


Novy, FRANK v. WeEsTERN Iowa Farms Co. d/b/a Martin 
Bros. & Co. P&S Docket No. 4693. Order on recon- 
sideration 


Opom, Sam. P&S Docket No. 4878. Accounts and records 
— incorrect or incomplete — Checks or drafts — 
insufficient funds — Failure to meet financial re- 
quirements — Failure to pay when due — Sanction 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


PARNELL, J. F. and E. B. Ho.tianp, d/b/a NEwBERN 
Livestock Co. P&S Docket No. 4960. Consent order 
— Sanction, as to J. F. Parnell 


PARNELL, J. F. and E. B. Ho.ianp, d/b/a NErwBERN 
Livestock Co. P&S Docket No. 4960. Order dis- 
missing E. B. Holland as a respondent 


Penns VALLEY Livestock Auction, Inc. P&S Docket No. 
4979. Consent order 


Puituips, Steve C., Puittips W. THompson, C. H. Horney 
and Rosert WetcHu. P&S Docket No. 5023. Consent 
order — Sanction 


PocaHoNnTAS Propucers Coop. Association. P&S Docket 
No. 4845. Consent order 


Point PLEASANT Livestock Co., Inc. P&S Docket No.-+ 
4766. Consent order — Cease and desist 


Propucers Livestock EXxcHANGE, Inc. d/b/a CATTLEMEN’S 
Livestock Commission Co. P&S Docket No. 4841. 
Consent order — Suspension 


Propucers Livestock MARKETING AssociATION d/b/a 
JEROME Propucers LIvestocK MARKETING ASSOCIATION 
v. Curr Kimproucu. P&S Docket No. 4691. Order on 
reconsideration 


Pucu, Crayton H. P&S Docket No. 3766. Supplemental 
order terminating suspension 


Reese, W. R.P&S Docket No. 4982. Consent order 


Reeves, Cartton B. P&S Docket No. 4974. Consent 


Reuscuer, A. C. P&S Docket No. 4934. Consent order 
— Sanction 


Ricwarpson, R. B., Georce R. Watts. P&S Docket No. 
4881. Consent order — Sanction as to George R., 


RoANOKE Livestock MARKET, INc., CHRISTIANSBURG LIVE- 
stock Market, Inc. and Joe C. Stewart. P&S 
Docket No. 5022. Consent order 
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Agriculture Decisions — Cont. 


Rosipoux, New M. P&S Docket No. 4238. Supplemental 


Ror, Wayne. P&S Docket No. 4907. Consent order — 
Cease and desist 


Roun, Donatp R. P&S Docket No. 4920. Consent order 
— Sanction 


Roicer, Perry v. Unirep Stockyarps Cor. and FARMERS 
Union Marketinc & Processinc Assoc. P&S Docket 
No. 4832. Alleged failure to account truly and cor- 
rectly — Burden of proof unsustained — Dismissal 


Roicer, Perry v. Unirep Stockyarps Corp. et al. 
Docket No. 4832. Errata 


Santa Fe Packinc Company, Inc. P&S Docket No. 5033. 
Consent order 


ScHNELL Dickinson Livestock SALes Company d/b/a 
ScHNELL’s Livestock Auction Market. P&S Docket 
DUS; Se, Co 55 2055 Foe wwe ee ee a a oon eee 1538 


SuHaw, Wixsur v. M. P. McMauon and Lynn W. Rose, 
and Nampa Livestock Market, Inc. P&S Docket No. 
4867. Dismissal — withdrawal of complaint, counter- 
claims and cross-complaint 


SHEPHERD, DonaLp M. P&S Docket No. 4939. Bonding 
requirements — failure to comply with — Sanction 


SHOSHONE SALE YARD, Inc. v. Ciirr KimsroucH. P&S 
Docket No. 4690. Order on reconsideration 


Suutts, Lyte C. and 'Rurye Shutts. P&S Docket No. 
4995. Consent order — Sanction 


Suutts, Lyte C. and Rurye Suutts. P&S Docket No. 
4995. Consent order — Sanction 


Sitva, LAverRNE E. and Ernest L. Sitva. P&S Docket 
No. 4822. Consent order — Sanction 


Sirva, La Vernand Ernest L. Smva. P&S Docket No. 
4822. Order modifying effective date of prior suspen- 
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> 
Sitting Butt Auction Company. P&S Dociet No. 4918. Page 


Consent order:— ‘Cease and Gesiet.«.<....s.casicavins siapisads aneaee veda 587 


Smith W. F. d/b/a B. J. Catrte Company. P&S Docket 
No. 4957. Consent order — Sanction 


Souter, Gait F. d/b/a Stockmen’s Livestock AUuCcTION 
Company v. GLENN F. Crark d/b/a CiarkK CATTLE 
Company. P&S Docket No. 4849. Contract price — 
failure to pay in full — Separate transaction — in- 
debtedness on — withholding for in error — Repara- 
tion for balance due on contract price 


SoRENSEN, Ropert G. d/b/a Monettr SALte Company. 
P&S Docket No. 4911. Consent order — Cease and 


Speicut, J. A., et al., d/b/a GREENVILLE Stock YArDs. 
P&S Docket No. 4686. Accounts and records — im- 
properly kept — False and incorrect weights — wil- 
full violations ‘‘in commerce’? — Incomplete or in- 
correct scale tickets — Suspension 


Sprinc VALLEY SALEs Co., Inc. P&S Docket No. 4879. 
Consent order 


Steesy, Paut E. v. Kansas City Livestock Co., Inc. P&S 
Docket No. 4847. Dismissal order — failure to file 
opening statement 


Stewart & Wuite, Inc.d/b/a Pates Stocxyarp v. J. D. 
Monk. P&S Docket No. 4859. Dismissal — settle- 


ment between parties 


STEWART, FLYNN W. and Ftynn S. Stewart, II. 
Docket No. 5038. Consent order 


Stevens Meat Company, Inc. P&S Docket No. 4880. 
Consent order — Cease and desist 


STONEKING, Doucias. P&S Docket No. 4943. Consent 


SturceEon, Jack. P&S Docket No. 4889. Bonding require- 
ments — failure to meet 


Swanson, Davip, Jr. P&S Docket No. 5027. Consent 
order — Sanction 
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Swenson, Russet A. v. CLARENCE ACKER. P&S Docket No. 


4800. Notice — not timely, denying opportunity for 
remedy — Dismissal 


Sunsurst CattLeE Co. P&S Docket No. 4887. Consent 


Sytvan Saves Company, Inc. P&S Docket No. 4896. 
Consent order — Cease and desist 


TALBERT, Max. P&S Docket No. 4850. Consent order — 
Sanction 


TRENTON Livestock, Inc. P&S Docket No. 4678. Unfair 
and deceptive practices — false and incorrect weights 
— back-balancing of scale — Accounts and records 
based on false and incorrect weights — 
accounting — Sanction 


TRENTON Livestock, Inc. P&S Docket No. 4678. Stay or- 
der, pending outcome of court appeal 


Tri-County Packinc, Inc. P&S Docket No. 4951. Consent 
order — Cease and desist 


Tri-State Livestock MARKET, Inc. P&S Docket No. 4884. 
Consent order — Cease and desist 


Turner, H.L., Jr. P&S Docket No. 5040. Consent order 


Twin Faris Livestock Commission COMPANY vu. CLIFF 


KimsrouGH. P&S Docket No. 4694. Order on recon- 
sideration 


WaGn_er, Bruce. P&S Docket No. 4986. Consent order 


Warts, Georce R. P&S Docket No. 4881. Termination 
of suspension 


WESTERN Pork Packers, INc.,a Mass. Corp., and WeEst- 
ERN Pork Packers, Inc., a N.Y. Corp. v. FARMLAND 
ENTERPRISES, INc. a Corp., and Frank R. WEstT. 
P&S Docket No. 4793. Order setting aside Stay 


Weyanpt, Larry P. P&S Docket No. 4786. Consent 
order — Suppension 
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Packers and Stockyards Act, 1921 — Cont. 


Agriculture Decisions — Cont. 


Wicks, Leroy D. and Frep O. Swirt. P&S Docket No. 
4912. Consent order — Sanction 


Wwwner, W. M. P&S Docket No. 5021 
Sanction 


Wituiams Livestock Auction Co., Inc 
4776. Consent order — Suspension 


Woop County Livestock Auction, Inc. P&S Docket No. 
4805. Purchase invoice recaps — false and incorrect 
— Unfair and deceptive practices — deceiving sellers 
and purchasers by posting false and incorrect entires 
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Worstey, Braxton McLinpven. P&S Docket No. 4716. 
Stay order pending issuance of further order 


WorsLey, Braxton McLinpen. P&S Docket No. 4716. 
False and incorrect weights — wilfull violations — 
Sanction 


Wricut, Lowett H. v. J. Ep Frost a/k/a Ep Frost 
d/b/a SprinGFIELD SoutHWEsT Livestock Comm. Co., 
also d/b/a Ep Frost CaTtLe Company. Dismissal — 
Settlement 


Van DamMeE, ALBERT v. Bruce WaGneER. P&S Docket No. 
4866. Order of continuance 


VANDE Bera, B. J. d/b/a Western States CaTTLe Co. 
v. Dwain E. Spatz. P&S Docket No. 4826. Dis- 
missal — on consent of complainant 


VANDE VoorDE, WARREN D. P&S Docket No. 4904. Con- 
sent order — Cease and desist 


VeELD, EacBert and LILLIAN VELD. P&S Docket No. 5032. 
Consent order — Sanction 
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COURT DECISION 
Page 
Consolidated cases: 
Hays Livestock Commission ComPANY, INC.,a MANSAS KANSAS CORPORATION. 
Plaintiff-Appelle, 
vs. 

Maty Livestock Commission Company, Inc., a foreign corporation. 

Defendant-Appellant, 


UnIverRSAL Surety Company, a foreign corporation; GLEN WENzL, d/b/a 
Wenzi CattLe Company, and Wayne McCas.in, 


Defendants. 
PLAINVILLE Livestock Commission Company, Inc., a Kansas corporation, 
Plaintiff-Appellee, 
vs. 
Ma y Livestock Commission Compnay, Inc., a foreign corporation, 
Defendant-Appellant, 


UNIVERSAL Surety Company, a foreign corporation; GLEN WEeENzL, d/b/a 
Wenz CattLe Company, and Wayne McCas.in, Trustee, 


Defendants. 


Rusu County Sates Company, a partnership composed of Henry ReEIF- 
SCHNEIDER, HAROLD REIFSHNEIDER and Leroy REIFSCHNEIDER, 


Plaintiffs-Appellees, 
vs. 
Mary Livestock Commission Company, Inc., a foreign corporation, 
Defendant-Appellant, 


UniversaL Surety Company, a foreign corporation; GLEN WENzL, d/b/a 
Wenzit CattLe Company, and Wayne McCas.iy, Trustee, 


Defendants. 


Tenth Circuit. Nos. 73-1236 & 73-1237. Filed July 13, 1974. 


Appeal from the United States District Court for the District of Kansas. 
(D.C. Nos. T-4836, T-4837, T-5005) Consolidated appeals. Judg- 
ments, as modified, are affirmed. 
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A. Harris & Company v. ANGELERI Propuce. PACA 
Docket No. 2-3427. Default 


. PELLEGRINO & Son v. MAINE BANANA“ CorRPORATION. 
PACA Docket No. 2-3429. Default 


. C. Carpenter, Inc. v. THE KitcHEN oF WESTCHESTER, 
Inc. PACA Docket No. 2-3414. Default 


. C. Carpenter, Inc. v. GENE TyYNER Foop Srore. 
PACA Docket No. 2-3315. Dismissal — on authoriza- 
tion of complainant 


. G. SHore Company, v. Ruopes Propuce. PACA Docket 
No. 2-3308. Default 


. J. TeBBE & Sons Company v. Donatp May & Compan’ 
and/or AMERICAN Brokers. PACA Docket No. 2- 
3483. Reparation awarded against Donald May & 
Company — admission of liability 


Dismissed with prejudice as to American Brokers 


. T. JOHNSON PropuceE Co. v. C & C Tomato & PropucE 
Co.PACA Docket No. 2-3264. Default 


Av Harrison Co. Distrisputors v. DomMINQuEz PRODUCE. 
PAC DOCKES INO. 2O21G. DIOINUNE ocece caiccccsiaecs beveteaviwees 380 


At Harrison Co. v. INTERMOUNTAIN TRUCK BROKERS, 
Inc. PACA Docket No. 2-3245. Default 


Acway, Inc., Country Foops Division v. New Era Foops 
oF Micuican, Inc. and/or Mr. Cuips Potato Cuips, 
Inc. PACA Docket No. 2-3302. Dismissal — authori- 
zation of complainant 


ApaAms BrotHEerRS Propuce Company, Inc. v. CoRINTH 
WHOLESALE Propuce. PACA Docket No. 2-3235. 
MI ha is ahh rs Sn ge a ane os peel on es ean : 


Apams Fruit & Importinec Co. v. A. R. & P. Grape Com- 
PANY. PACA Docket No. 2-3334. F.o.b. transaction 
— acceptance final basis — Rejection without reason- 
able cause — Damages — measure of for wrongful 
rejection — Reparation 


ALEXANDER MARKETING Company v. J. K. McCuLtocn, 
Jr.PACA Docket No. 2-3214. Default 
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Perishable Agricultural Commodities Act, 1930 — Cont. 
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ALLSTATE APPLE EXCHANGE, INC. v. THE ZEITER Foop 
Corporation. PACA Docket No. 2-3398. Default 


AMERICAN Fruit DistripuTtors v. QUALITY MELON SALEs, 
Inc. PACA Docket No. 2-3312. Contract — breach of 
by failure to ship — Damages — measure of for 
failure to deliver — Reparation 


Anperson, ApotpH O. v. Bic Stone CANNING CoMPANY. 
PACA Docket No. 2-2557. Growing contract — 
sweet corn for canning — Refusal to harvest — 
Reparation for reasonable value 


ANTHONY ABBATE Fruit Distriputors v. GIANUKOS- 
Manpouint Company. PACA Docket No. 2-2359. 


Dismissal 


ANTHONY Farms, Inc. v. Empire Foops, Inc. PACA 
Docket No. 2-3180. F.o.b. transaction — suitable 
shipping condition — breach of warranty of — Bur- 
den of proof sustained — Damages — Reparation 


Antico Potato Growers, Inc. v. SmitH-Douatas, Division 
oF BorpEen, Inc. PACA Docket No. 2-3089. Contract 
terms — delivered sale — Transportation service 
and conditions — abnormal — Breach of contract — 
Damages — failure to prove — Reparation 


ARKANSAS VALLEY Propuce or Texas, Inc. v. DENNY’s 
Propuce Farms, Inc. PACA Docket No. 2-2924. 
Order upon reconsideration 


ARLINGTON Growers & SALEs, INc. v. Bert P. CASTILLE. 
PACA Docket No. 2-3345. Default 


Arrow PackinG Co. v. AcE Fruit & Propuce, Inc. PACA 
Docket No. 2-3200. Contract — failure to establish 
breach of — Contract prices — failure to pay — 
Reparation 


Arrow Packinc Co. v. AcE Fruit & Propuce, Inc. PACA 
Docket No. 2-3200. Order upon reconsideration 


Aunt NE.utrE’s Foon, Inc. v. K & C Foop Sates. PACA 
Docket No. 2-3262. Contract — Failure to fulfill 
obligations under — Damages — measure of — 
Reparation 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Auster Company, Inc., THE v. MENDELSON-ZELLER Co., 
Inc. PACA Docket No. 2-3069. Contract — existence 
of — Burden of proof sustained — Damages — mea- 
sure of — Reparation 


AusTeR Company, Inc., THE v. MENDELSON-ZELLER Co., 
Inc. PACA Docket No. 2-3069. Order dismissing 
petition for reconsideration 


Aver & Price Fruit Co., Inc. v. Ruopes Propuce Com- 
PANY. PACA Docket No. 2-3521. Default 


B & K Propuce Co., Inc. v. Suipper’s Service Co., Inc. 
PACA Docket No. 2-2686. Broker — position as 
established — Allowances or advances — for freight 
charges authorized — Reparation for net amount due 


B & L Propuce or Arizona, INc. v. WHOLESALE PRODUCE 
Suppty, Inc. PACA Docket No. 2-3150. Contract — 
breach of — Damages — Reparation . 1620 


BALL BROKERAGE Company, Inc. v. Hack MALt Potato 
Co., Inc. PACA Docket No. 2-3060. Contract — 
absence of — Dismissal 


BALLANTINE Propuce Co., Inc. v. ALsToN PRODUCE. 
PACA Décket NO. 2-S20G, DOO oo. oc cc cece ccctccccocuucscees 2¢ 


Basin Propuce Co., Inc. v. Davita Distrisutine Co., Inc. 
PACA Docket No. 2-3475. Default 


Bass & Hurtey, Inc. v. PAN-Repp1i Potato Service, Inc. 
PACA Docket No. 2-3287. Default 


BATTAGLIA Propuce Suppers, Inc. v. JERRY COVINGTON 
BROKERAGE Co. PACA Docket No. 2-3324. Default 


BELson, JOE v. FLAME RESTAURANT Corp. PACA Docket 
No. 2-3177. Acceptance pursuant to original contract 
of sale — Breach of contract — Damages — Balance 
cancelled by paid undisputed amount — Dismissal 


Ben Gatz Co. v. A. Levy & J. ZeEntNER Co. and/or H. 
Semman & Son, Inc. PACA Docket No. 2-2642. 
Order on reconsideration 


Ben Vasquez Propbuce v. Scott’s Propuce. PACA Docket 
No. 2-3259. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Best Pak Potato Co. v. AMERICAN FALLS PropucEe Co. 
PACA Docket No. 2-3219. Default 


Birp-In-Hanp Potato Company v. PINTO’s FARMERS 
Market. PACA Docket No. 2-3506. Default 


Brack & WuitTE VEGETABLE Co., INc. v. HALE BROTHERS, 
Inc. PACA Docket No. 2-3211. Acceptance absent 
contract — liability for reasonable value — Repara- 


Biue Ancuor, Inc. v. JAcKSON Tomato Company. PACA 
Docket No. 2-3266. Default 


BLue Goose Growers, Inc. v. JoHN Weyman. PACA 
Docket No. 2-3239. Dismissal — on authorization of 
complainant 


Bonet Propuce, Inc. v. Buxsaum Bros., Inc.PACA 
Docket No. 2-2937. Acceptance — Alleged breach of 
contract — failure to prove — Contract — grade 
requirements — Reparation 


BASGRAAF SALES Company v. Mip Soutn Meat & Propuce 
Co. PACA: Docket No.. 32-3492. SOtGU. .0....cccsicccscccacwecvaes 1355 


Bret’s Foops, Inc. PACA Docket No. 2-3407. Agreed 
purchase prices — failure to make full payment 
promptly — wilful, flagrant and repeated violations 
— Sanction 


Bup AnTLE, Inc. v. Pat RomaANno’s Propuce Company, 


Inc. PACA Docket No. 2-3277. Default 


Bup Ant te, Inc. v. Davita Distrisutine Co., Inc. PACA 
Docket No. 2-3477. Default 


BusSHMAN BroKERAGE, INc. v. ATLANTIC PropuceE ComPANny, 
Inc. PACA Docket No. 2-3087. Dismissal — authori- 
zation of complainant 


C. LicHENSTINE & Sons, Inc. PACA Docket No. 2-2472. 
Bankruptcy — discharge in does not absolve viola- 
tions — Failure to pay — repeated and flagrant 
violations — publication of facts 


C. H. Rosinson Company v. B & J Rock or MARBLE AND 
Propuce. PACA Docket No. 2-3545. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Cat-Cet MarkKeETING, INc. v. Davita Distrisutinc Co., 
Inc. PACA Docket No. 2-3394. Default 


CamPpBELL Potato Co. v. SOUTHWESTERN PoTaTo PRE- 
Pack Co. PACA Docket No. 2-3299. Dismissal — 
authorization of complainant 


Cart A. Meyer Sons v. Summit Potato Propucts, Inc. 
PACA Docket No. 2-3413. Defauit 


Cart JosepH Macaio, Inc. v. MENDELSON-ZELLER Co., 
Inc. PACA Docket No. 2-2969. Order dismissing 
petition for reconsideration 


Carcit Propuce Company v. SHELBY WHOLESALE ComMPANY, 
Inc. PACA Docket No. 2-3198. Default 


CarciLtt Propuce Co. v. SoBIEcH IRRIGATION EQUIPMENT, 
Inc. PACA Docket No. 2-2242. Appeal inspection — 
procedure of — Condition — evidence of — Damages 
— measure of — Reparation 


CaLavo Growers oF CALIFORNIA v. Boc Cain’s AAA Pro- 
puce Co.PACA Docket No. 2-3256. Default 


Cartotta, Micwaet A. and Caruso-Ciresi, Inc., Co- 
Partners d/b/a Cartotrta-Caruso-Ciresi1. PACA 
Docket No. 2-3553. Failure to account truly and 
correctly and to pay promptly and in full — Wilfull, 
flagrant and repeated violations — Sanction 


Caruso-Ciresi, Inc. PACA Docket No. 2-3554. Failure 
to account truly and correctly and to pay promptly 
and in full — Wilfull, flagrant and repeated viola- 
tions — Sanction 


CASCADIAN Fruit Suppers, Inc. v. ALSTON PRODUCE. 
PACA Docket No. 2-3202. Default 


CAVALIER-GULLING-Witson, INc., THE, v. LEcut & Mosko- 
witz. PACA Docket No. 2-3373. Dismissal — on 
authorization of complainant 


CENTRAL FL LoripA Propuce, Inc. v. C & C Tomato & 
Propuce Co. PACA Docket No. 2-3323. Default 


CENTRAL FLORIDA Propuce Co., Inc. v. J. K. McCutton, 
Jr. PACA Docket No. 2-3393. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Cimino-VessEy Foops, Inc. v. Davita DistrisutinG Co., 
Inc. PACA Docket No. 2-3476. Default 


Cuiquita Branps, Inc. v. Coroco Inc. PACA Docket No. 
2-3518. Default 


Curisty Crops, Inc. v. Jutie Ross Kitcuens, Inc. PACA 
Docket No. 2-3276. Default 


CoLtorapo Potato GROWERS EXCHANGE v. JERRY COVING- 
TON BROKERAGE Company. PACA Docket No. 2-3268. 
Default 


CoLtorapo Potato Growers EXCHANGE v. AMERICAN 
Brokers, Inc. PACA Docket No. 2-3383. Admission 
of liability 


CoLweE LL, RoBert v. SAN-TEX VEGETABLE Company. PACA 
Docket No. 2-3192. Dismissal 


‘omMMODITY MARKETING COMPANY v. RANDLES PRODUCE. 
PACA Docket No. 2-3170. Reduced amount of 
reparation sought — Reparation for amount due 


‘oMMODITY MARKETING COMPANY v. GREEN VALLEY FARMS 
& Propuce Co.PACA Docket No. 2-3488. Default 


Cook Propuce, Inc. v. Petro Propuce DistrisuTInG, 
Inc., et al. PACA Docket No. 2-3013. Contract — 
evidence of proved — Purchase price — failure to pay 

Reparation 


‘ooK Propuce, Inc. v. Petro Propuce DIstRIBUTING, 
Inc. and/or Sam Perro, Jr., and/or SAMUEL SIMON 
Perro. PACA Docket No. 2-3013. Order dismissing 
petition to rehear 


‘00K Propuce, Inc. v. WESTERN Fruit & CANDY ComPANy. 
PACA Docket No. 2-3524. Default 


Country Foops, Division or AGway, Inc. v. STILLMAN 
Propuce Company, Inc. PACA Docket No. 2-3380. 
Default 


Covincton, GerALp F., d/b/a Jerry Covincton BRoKER- 
AGE Co. PACA Docket. No. 2-3209. Failure to pay — 
wilfull, repeated and flagrant violations — Failure 
to remit invoice prices to sellers after collecting 
from buyers — Revocation of license 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 
Agriculture Decisions — Cont. 


Crown Sates Company, Inc. v. JOHNNIE WATTS PRODUCE. 
PACA Docket No. 2-3532. Default 


CusumMANo Bros. Co., Inc. v. Dominic J. Mocerr & Sons. 
PACA Docket No. 2-3344. Default 


D. & B. Farms v. Ritcnie Bros. PACA Docket No. 
ee ME ig sad? <td ed wie do Sila A RE ed RE Ae ee 247 


D. K. McDona.p Farms, Ltp. v. J. S. Kassour & Son, 
Inc. PACA Docket No. 2-3311. Default .........cccceccccsccccceees 730 


D. Mazza & Son, Inc. v. J. S. Kassour & Son, 
PACA Docket No. 2-3359. Default 


DeEBruyn Propuce Co., Inc. SHELBY WHOLESALE 


Vv. 
Inc. PACA Docket No. 2-3215. Default 


DeBRUYN Propuce Co., v. Irsco, Inc. PACA Docket No. 
2-3533. Admission of liability 1920 


De Marco Propuce Co., Inc. v. Caro, Boyp PrRopucE. 
PACA Docket No. 2-3309. Default 


Dave County Growers ExcuHANcE, INc. v. Morris Okun, 
Inc. PACA Docket No. 2-2338. Dismissal — settle- 
MONE HOEWSCH ARGOS. 5 oon cid ociccn ccc cc ccs cdccecacsasiescvcecsaess 


DALENA Farms v. BronstEIN & Rovner, Inc. PACA 
Docket No. 2-3289. F.o.b. transaction suitable 
shipping condition alleged breach of warranty 
Burden of proof — failure to sustain — Reparation 


Dixon Tom-A-Tore Companiges, Inc. v. Pat RomANo’s 
Propuce Co., Inc. PACA Docket No. 2-3405. Default .............. 969 


Dixon Tom-A-Toe Propuce, INc. v Tony’s PRODUCE, 
Inc. PACA Docket No. 2-3412. Default 


Dixon Tom-A-Tore Companies, Inc. v. Dippet PRODUCE. 
PACA Docket No. 2-3502. Default 


Dick Haun Porato Co. v. PAN-Repp1 Potato SERVICE, 
Inc. PACA Docket No. 2-3232. Default 


DomERGUE, CLARENCE R. et al. PACA Docket No. 2-3164 
Agreed purchase prices — failure to pay in full - 
Publication of facts — Sanction against respond- 
ent corporation 





1956 CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Dominic V. Ganpo.ro, Inc. v. STILLMAN Propuce Com- 
PANY, Inc. PACA Docket No. 2-3330. Default 


Dominick’s Finer Foops, Inc. v. Tuos. D. PALELLA & 
Co., Inc. and FRANK Patetta. PACA Docket No. 
2-3446. Order of dismissal — cause of action not 
timely filed 


DescHuUTES VALLEY Potato Co., Inc. v. P & O Propuce Co. 
and/or Pierson Propuce, Inc. PACA Docket No. 5 
2-3465. Default, as to P. & O. Produce Co 1352 

Dismissal as to Pierson Produce, Inc. 1352 


J. Harrison & Son, Inc. v. Mitrorp Packine Co., 
Inc. PACA Docket No. 2-3254. Default 


Eapy & Associates v. STAUNTON Fruit & Propuce Com- 
PANY, Inc. PACA Docket No. 2-3275. F.o.b. trans- 
action — suitable shipping condition — breach of 
warranty of — Rejection — timely and with reason- 
able cause — Dismissal 


EASTERN MICHIGAN VEGETABLE MARKETING Co. v. IFsco, 
Inc. PACA Docket No. 2-3541. Default 1920 


Ep MAyYBERRY JOHNSON City Propuce Co., Inc. v. C & C 
Tomato & Propuce Co. PACA Docket No. 2-3322. 
Default 


EDWARD FieE.Lps & Sons, Inc. d/b/a HEART OF THE VALLEY 
VEGETABLE FARM v. HELLWIG Brotuers, Inc. PACA 
Docket No. 2-2970. F.o.b. transaction — Nonen- 
titlement to purchase price and freight advance 
recovery — Contract — breach of warranty of 
suitable shipping condition — Damages covering 
entire invoice price — Dismissal 


Counterclaim dismissed for lack of jurisdiction 


E1pson-DEKLE Propuce, INc. v. ANN’s Propuce. PACA 
Docket No. 2-3530. Default 


ELporADO Farms, Inc. v. MArrori Bros. DistrisuTtors. 
PACA Docket No. 2-3210. Joint venture — growing, 
sale and shipment of lettuce — Agreement clauses 
— thinning and hoeing — bearing of costs — Supple- 
mental agreement modifying original agreement — 
Reparation 1337 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Escospar, E. H., Jr. v. Davin HoLtton Propuce. PACA 
Docket No. 2-2850. Contract — failure to sustain 
allegation of breach of — Dismissal 


Ewers OrcuHarps, Inc., THE v. We. Ray FLEMMING FRUIT 
Co.PACA Docket No. 2-3241. Default 


F. H. Hogue Propuce Company v. M. Sincer’s Sons 
Corp. PACA Docket No. 2-3035. Contract — issue 
of specifications as to color, cantaloupes — Alleged 
modification of contract terms — burden of proof — 
failure to sustain — Reparation for balance due 


Fasrizio, GeorceE R. v. MitFrorp PackING Co., Inc. PACA 
Docket No. 2-3331. Default 


FAIRFIELD Propucts, Inc. PACA Docket No. 2-3269. 
Repeated and flagrant violations — failure to make 
full payment — Publication of facts 


Farm Wacon, Inc. v. Farm House. PACA Docket No. 
2-3372. Contract price — time for payment of — 
Failure to sustain burden of proof of express agree- 
ment on time for payment — Failure to pay in full — 
Reparation 


Fiesta FARMS CooPERATIVE v. HADDAD & Sons BROKERAGE 
PACA Docket No. 2-3349. Default 


Fiesta Farms CoopERATIVE v. HAppAD & Sons BROKERAGE. 
PACA Docket No. 2-3350. Default 


lintty Company, Inc., THE v. Mitrorp Packinc Company, 
Inc. PACA Docket No. 2-3137. Contract alleged 
breach of — Burden of proof — failure to sustain 605-06 


Contract price — claimed credits on Burden of 
proof — failure to sustain — Reparation for balance 
605-06 


FLoRANCE Distriputinc Co., Inc. v. Dick WILLIAMS 
BrokeERAGE Co., Inc. PACA Docket No. 2-3212. 
F.o.b. transaction — suitable shipping condition — 
breach of warranty of Damages measure of for 
acceptance after breach — Reparation 





1958 CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


FLoyp J. Harkness Co., Inc., a/t/a Unirep Packine Co. 
v. RanpbLeEs Propuce. PACA Docket No. 2-3084. 
F.o.b. transaction — suitable shipping condition — 
Alleged breach of contract for failure to pay — Un- 
loading — Dumping absent dump certificate — 
Reparation 


Counterclaim dismissed 


FounTAIN OF HEALTH, Inc. PACA Docket No. 2-2954. 
Licensing provisions — failure to comply with — 
Failure to pay — Wilful, repeated and flagrant 
ViNIQUONS — PUDUCATION Of TACEE 66 oie eicc cece seevnseeseespetinas 22% 


FRIEDMAN & BROUSSARD Vv. JONESBORO PrRopUCE CoMPANY. 
PACA Docket No. 2-3547. Default 


FRIESEN, Dan E. v. COMMERCIAL Propuce, INC. 
Docket No. 2-3327. Default 


G & S Propuce Co., Inc. v. Gata Bros. Propuce, INc. 
PACA Docket No. 2-3433. Default 


G & S Propuce Co., Inc. v. JoNESBoRO Propuce ComPANny. 
PACA Docket No. 2-3487. Default 


G. I. Propuce Company, Inc. v. CLAUDE BAILEY PRODUCE 
Co.PACA Docket No. 2-3346. Default 


GARDEN STATE Farms, Inc. v. FRANK Fappis. PACA 
Docket No. 2-3361. Default 


GaTEWAY Farms, Inc. v. JERRY COVINGTON BROKERAGE 
Co.PACA Docket No. 2-3257. Default 


GENE THompson Potato Co. v. Forks Potato Company. 
PACA Docket No. 2-2863. Contract — chipping 
potatoes — Contract terms — right of rejection, with 
charges back to grower — notice to be made immedi- 
ately — Refusal to issue notice — Breach of contract 
— Damages — measure of — Reparation 


GENERAL Potato & Onion Distrisutors, Lrp. v. CHAs. 
Rini’s Sons, Inc. PACA Docket No. 2-3306. Default 


Genie Company, THE v. Wm. Turino Co., Inc. PACA 
Docket No. 2-3034. Broker — Burden of proof sus- 
tained — Brokerage fees — entitlement to — Repara- 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


GeorceE E. Towne Propuce v. Cuas. Rini’s Sons, Inc. 
PACA Docket No. 2-3473. Default 


GeorcE J. Parpit Propuce Co. v. Ben Davita, and/or 
Davita Distrisputinc Co., Inc. PACA Docket No. 
2-3509. Default 


GEorGE STEINBERG & Son, Inc. PACA Docket Nos. 2-1757 
and 2-2187. Removal of Stay Order and reinstate- 
ment of prior order 1919 


GEorRGE Espy Propuce v. ASHLEY Propuce. PACA Docket 
PUGh Bets CIORMMNE os akiaicte cee e roe ad emake cence ee ack betes Sewers COM 


Gerarp J. AsBert, Inc. v. ApAMs MARKETING Co., INC. 
PAC A Diserat We 2 O22e COM ks eee hoee Jeep Olds io dwcaa de 382 


GLENDALE PropuceE Company v. THE ZIETER Foop Corpora- 
tion. PACA Docket No. 2-2998. Free sample claim 
— failure to prove — Invoice Nos. 136901 and 124010 
— failure to prove claims on for payment and for 
delivery, respectively — Reparation ..........ccccccccccvcssccsess 236 


GLoucEsTER County PACKING co. v. BreEL’s Foops, Inc. 
PACA Docket No. 2-3138. Purchase price — failure 


GonzALES PackInG Company v. S & S Tomato Co. PACA 
Docket No. 2-3500. Default 


Grasso Foops, Inc. v. JoHN Pepper Foops, INc., ¢ 
Pepper-Grasso, Inc. PACA Docket No. 2-35! 
Default 


GREEN VALLEY Propuce Co-op. v. Irsco, INc. 
Docket No. 2-3536. Admission of liability 1919 


GrirFin-HoLpER Co. v. Jackson Tomato Co. 
Docket No. 2-3319. Default 


GROWER SHIPPER Potato ComPAny v. Kustom Kut Potato 
PACA Docket No. 2-3255. Default 


GROWERS EXCHANGE, INc. v. STEEL City DISTRIBUTING. 
PACA Docket No. 2-3469. Default 





1969 CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Growers Propuce v. Star Propuce. PACA Docket No. 
2-3134. Contract terms — precooling agreement — 
breach of — Failure to prove damages resulting 
from breach — Reparation for full contract price 


Counterclaim — Damages — Burden of proof — 
failure to sustain — Dismissal 


Gur Farms, Inc. v. New Era Foops or Micnican, Inc. 
PACA Docket No. 2-3176. Contract — absence of 
— Dismissal 


Prevailing party — award of fees and expenses to 
— Reparation against complainant 


GuLF-WeEsTERN Foop Propucts Company v. THE CAVALIER 
Gutiinc Witson Co. PACA Docket No. 2-2902. Re- 
fusal to accept delivery — Rejection without reason- 
able cause — Breach of contract — Damages — 
Reparation 


Guzikowsk1, WALTER v. BiseseE & Conso.e, INc., and 
NATIONAL FARMERS ORGANIZATION, INc.,and JoHN C. 
Taytor, Inc. Purchaser — actual — Agent — evi- 
dence of, in authorization agreement for the mar- 
keting of goods produced on complainant’s farm 
— Dismissal as to respondent National 
Contract — grade and size requirements met — 
“bright and clean” specifications not met — Rejec- 
tion with reasonable cause — Dismissal as to re- 
spondent Bisese 


Cause of action — failure to state, as to respondent 
John C. Taylor, Inc. — Dismissal 


Counterclaim — Dismissal for lack of jurisdiction 


H & S Propuce Company v. Jackson Tomato Co. PACA 
Docket No. 2-3368. Default 


H. SmirH PackinGc Corp. v. ADAMS MARKETING Co., 
PACA Docket No. 2-3226. Default 


H. B. Stratton & Son v. Four Star Propuce & CANDY 
Co. PACA Docket No. 2-3525. Default 


H.C. Scumiepinc Propuce Co., Inc. v. Scumipt’s PRoDUcE. 
PACA Docket No. 2-3237. Dismissal on authoriza- 
tion of complainant 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


HIAGEN, VERNON v. ARTIE’s Foop Propucts, Inc. 
Docket No. 2-2137. Dismissal] 


HamiLton GRAPE Co., Ltp. v. DELcor Fruit SAEs. PACA 
Docket No. 2-3116. F.o.b. transaction — suitable 
shipping condition — failure to establish breach of 
warranty of — Dismissal 


HANNA, TimotHy, d/b/a TimotHy HANNA & ASSOCIATES 
a/d/b/a HyprocuLturE oF CALiForNIA, a/d/b/a 
ApverTISING DispLtay Associates. PACA Docket No. 
2-3133. Purchase price — failure to pay when due 
wilfull, flagrant and repeated violations — Publica- 
Pi Oa ook ds Soa b mand ook we eae cows se end ewleeectaasepewucesnen 697 


Harry's Propuce, Inc. PACA Docket No. 2-3136. Failure 
to pay — Wilful, flagrant and repeated violations - 
Prete CC AEN OR WCER 6 hc 6- Bic Bk Welln caldallieaee ds eared beSuetnagebes 466 


HatcHerR, Wave and D. C. HoLtianp v. CEerRRuTO Bros. 
Corp. PACA Docket No. 2-3430. Default 


H1EGGEBLADE-MARCULEAS-TENNECO, INC. v. Mims PRopuce. 
PACA Docket No. 2-3056. Contract modification 
of, in adjustment of contract price — Allowance — 
acceptance ratifying modification of contract — 
Reparation 


HEGGEBLADE-MARGULEAS-TENNECO, INC. v. FISHER Foops, 
Inc. PACA Docket No. 2-3085. F.o.b. transaction 
— suitable shipping condition — breach of warranty 
of — Dismissal 


Prevailing party — fees and expenses awarded 


Hetms Potato Co. v. Stan's Fruit Market. PACA 
Docket No. 2-3353. Default 


Hetms Potato Co. v. AMERICAN BroOKERsS, INC. 
Docket No. 2-3442. Default 


Henry A. PoLiak RIVERHEAD CorPORATION v. CHAs. RIN1's 
Sons, Inc. PACA Docket No. 2-3421. Default 


HittsipE OrcHarps v. Ray FLeminGc Fruit SAtes, INc. 
PAG A ErOemee NG. 2S. DOWNIE 6 ove cicin a pacha scwandsdacacanane 970 


HOLLANDALE MARKETING ASSOCIATION UV. BERT P. CASTILLE. 
PACA Docket No. 2-3458. Default 





1962 CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Horton & Horton v. SOUTHWESTERN Potato PrE-Pak Co. 
PACA Docket No. 2-3247. Admission of liability 


Horton & Horton v. AMERICAN Brokers, Inc. PACA 
Docket No. 2-3481. Default 


Hoversen & Sons v. Ditty PicktE Co. PACA Docket No. 
2-3305. Default 


HuspsBarp, WixuiAM B. v. Davita Distrisutine Co., INc. 
PACA Docket No. 2-3347. Default 


Hupson House, Inc. PACA Docket No. 2-2947. Failure 
to pay purchase price in full — repeated and flagrant 
vipitions.— PODEGREIGN OF MRCES:. «+s cisasiiceuxes Celts Sac snlnesaedeas 


Hunter Bros. Inc. v. Bret’s Foops, Inc. PACA Docket 
No. 2-3329. Default 


HuntTsviILLE Propuce Company, Inc. PACA Docket No. 
2-3119. Agreed purchase prices — failure to pay when 
due — wilfui, flagrant and repeated violations — 
Sanction 


“Tpano Dick” Kassatity & Co., Inc. PACA Docket No. 
2-3108. Flagrant and repeated violations — failure 
to pay promptly and in full — Publication of facts 


IMPERIAL Potato Company. PACA Docket No. 2-3228. 
Agreed purchase prices — failure to pay when due 
— Wilfull, flagrant and repeated violations — 
Publication of facts 


InreER Harvest, Inc. v. NicnoLtas J. ZERILLO, Inc. PACA 
Docket No. 2-3166. F.o.b. contract — U.S. No. 1 


celery — Suitable shipping condition warranty — 
failure to establish breach of — Reparation................++++++++354 


IntER Harvest, Inc. v. Lovine’s Propuce Co. PACA 
Docket No. 2-3096. F.o.b. transaction — Suitable 
shipping condition — warranty inapplicable — 
Transportation service and conditions abnormal — 
RISNIBBCS — TLOPATAEIOD, 655.2365 oss cin ens oe ons daaseasbewvecverence ee 


IntTER Harvest, Inc. v. Empire Foops, Inc. PACA Docket 
No. 2-3258. Default 


InteER Harvest, Inc. v. Pierson Propuce, Inc. 
Docket No. 2-3348. Default 
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INTERHARVEST INC. v. M. Sincer’s Sons Corp. PACA 
Docket No. 2-3032. Deduction made by broker un- 
authorized — Adjustment — allegation of unsustain- 
ed — Suitable shipping condition — breach of war- 
ranty of — Damages — Reparation 


INTERNATIONAL TRADING AssociATES, INc. v. J. HuBRarD 
Propuce Co.PACA Docket No. 2-3246. Default .................8- 469 


J. Mitten Merritt & Co., Inc. v. Pinto’s FARMERS Mar- 
KET. PACA Docket No. 2-3496. Default 


. A. Woop Company v. JERRY COVINGTON BROKERAGE 
Co.PACA Docket No. 2-3325. Default 


J. A. Woop Company v. Joe Berson. PACA Docket No. 
2-3285. Contract price — failure to pay in full — 
Allegation of damages for breach of contract — 
Burden of proof — faalure to sustain — Reparation 1630 


. C. Spivey Co. v. J. Huspsparp Propuce Co. PACA 
Docket No. 2-3220. Default 


. C. Spivey Company v. Dino Propuce. PACA Docket 
No. 2-2533. Melons — Load Nos. ACLZ 1083, 
REAZ 709967, and RSCZ 70735 — Adjusted prices 
on — Full payment for 
Load RSCZ 707874 — alleged breach of contract — 
failure to prove — liability for total contract price 
Load MD-8019 Underweight — adjusted price — 
agreement established — Unloading charge dis- 
allowed 
Load FLA 7-623 — Evidence of condition of melons 
— failure to submit — Failure to establish breach of 
contract 


Reparation for amount due with respect to all loads 
in issue 


J. C. Watson Co. v. Jim CHANceE Truckinc Co. PACA 
Docket No. 2-3251. Default 


J. H. Stroer Potato Company v. Gata Bros. PrRopucE 
Co., Inc. PACA Docket No. 2-3307. Default 


J. F. Wyman, Inc. v. J. S. Kassour & Son, Inc. PACA 
Docket No. 2-3403. Default 
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J. S. McManus Propuce Company v. Royat MELon 
Company. PACA Docket No. 2-3272. Default 


Jack Frost Fruit Co. v. Panno & Sons, Inc. PACA 
Docket No. 2-3208. Default 


Jack MA. Potato Co., Inc. v. HANOVER INTERNATIONAL 
Corporation. PACA Docket No. 2-2955. Dismissal 
— settlement between parties 


Jack Perna Propuce, Inc. v. Fruit BASKET PackING Co. 
PACA Docket No. 2-2893. Contract of sale — 
payment for wrongfully received — Representations 
— unauthorized — Damages — Reparation 


JirFy Fry Inc. v. Artie’s Foop Propucts, Inc. PACA 
Docket No. 2-3138. Default 


Joun Livacicnh Propuce, Inc. v. Ben Gatz Co. PACA 
Docket No. 2-3117. Contract terms — price arrival 
sale — Market price — in lieu of ‘‘price arrival’ 
terms — Reparation 


Joun Livacicu Propuce, Inc. v. Ben Gatz. PACA Docket 
No. 2-3117. Stay order pending issuance of further 


JoHN LivacicH Propuce, Inc. v. BEN Gatz Co. PACA 
Docket No. 2-3117. Order on reconsideration 


JoHN Manninc & Co., Inc. v. Mo-Bar Propuce Co. 
and/or JERRY COVINGTON BROKERAGE Co. PACA 
Docket No. 2-3354. Default, J. Covington Co 


Dismissal order, Mo-Bar 


JoHn Manninec & Co., Inc. v. Rep’s Market, INc., and/or 
GerALtp F. Covincton d/b/a Jerry CovinGcTon 
BrokERAGE Co. PACA Docket No. 2-3355. Broker 
— authority to receive payment — burden to estab- 
lish rests on party dealing with agent — Authority 
not expressly or impliedly authorized — Reparation 
against Red's Market, Inc. 


Dismissed as to Jerry Covington Brokerage Co. ...............+- 


JOHN F. STAMBAUGH AND Co. v. Cuas. Rin1’s Sons, Inc. 
PACA Docket No. 2-3362. Default 
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JoHN H. Norman & Sons Distriputinc Company, INC. v. 
JERRY CovINGTON BROKERAGE Co. PACA Docket No. 
2-3370. Default 


JONES Propuce, Inc. v. Steet City Distrisutinc. PACA 
Docket No. 2-3466. Default 


KALEEL Bros., INc. v. WESTERN Fruit & CANDY ComPANny. 
PACA Docket No. 2-3523. Default 


KAPLAN’s Fruit AND Propuce Co., Inc. v. MicHaet J. 
Naviio, Inc. PACA Docket No. 2-3188. Proceeds of 
resale — acceptance of check for constituting ack- 
nowledgement of full receipt therefor — Good de- 
livery standards — failure to meet — breach of 
contract — Dismissal 


Counterclaim — accepted goods after breach of con- 
tract — Damages — measure of — Reparation 


KoyAMA FARMS v. SHELBY WHOLESALE Company. PACA 
Docket No. 2-3233. Default 


KoyaAMA Farms v. JACKSON Tomato Co. PACA Docket No. 
2-3318. Default 


La Casita Farms, Inc. v. RovAL MELon Co. PACA Docket 
No. 2-3280. Default 


ILA Casita Farms, Inc. v. RoyAL MELon Co. PACA Docket 


No. 2-3280. Order amending prior order .... 


La Casira Farms, Inc. v. JoHn P. MILLER WHOLESALE 
Propuce. PACA Docket No. 2-3494. Default 1460 


LAMANTIA-CULLUM-CoLLIER & Co., INc. v. J. S. Kassour 
& Son, Inc. PACA Docket No. 2-3310. Default 


LLAMANTIA-CULLUM-CoLLIER & Co., Inc. v. MILLER’s 
Farm MarKet.PACA Docket No. 2-3411. Default 


LAMANTIA-CULLUM-CoLLIER & Co., INc. v. STEEL City 
DistripuTING. PACA Docket No. 2-3460. Default 


LLAMANTIA-CULLUM-COLLIER & Co., INC. v. JOHNNIE WaTTS 
Propuce. PACA Docket No. 2-3513. Default 
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Lazio SuPERMARKET INc. v. DeELcor Fruit Sates. PACA 
Docket No. 2-3046. F.o.b. transaction — Suitable 
shipping condition breach of warranty of — 
Damages — Reparation 


LEONARDO Grasso Sons v. Ray FLEMMING FRuIT SALEs, 
Inc. PACA Docket No. 2-3314. Default 


Lerruce Farms, Inc. v. W. F. Wittiams Co. PACA 
Docket No. 2-3472. Default 


Lonc & Scort Farms, Inc. v. Ditty Pick.e Co.,INc. 
Docket No. 2-3385. Default 


Lonc & Scott Farms, Inc. v. B. Gross, INc. 
Docket No. 2-3386. Default 


LOUISIANA STRAWBERRY & VEGETABLE DISTRIBUTING 
Company, Inc. v. SHELBY WHOLESALE Company, INC. 
PACA Docket No. 2-3199. Default 


LOUISIANA STRAWBERRY & VEGETABLE DISTRIBUTING Co., 
Inc. PACA Docket No. 2-3185. Misrepresentation — 
by mark, stencil, statement or deed the weight of 16 
lots of vegetables — Misbranding — resulting from 
such short weighings — Repeated and flagrant viola- 
tions misrepresenting and misbranding of vege- 
tables — Sanction 


Lovety Farms, Inc. v. STILLMAN PropuceE Co., 
PACA Docket No. 2-3304. Default 


Lovett & Kizz1A BROKERAGE Company v. Henry J. Berry. 
PACA Docket No. 2-3218. Default 


McALLEN STRAWBERRY COMPANY v. HUMBOLDT CANNING 
Company, Inc. PACA Docket No. 2-2968. Admission 
of liability 


McDOona.p’s TomaTOEs v. J. HUBBARD Propuce Co. PACA 
Docket No. 2-3267. Default 


McHann, JAmes CLark, d/b/a Jackson Tomato Company, 
a/d/b/a 1- Quick-N-Ezy Company. PACA Docket No. 
2-3450. Failure to pay in full — wilfull, flagrant and 
repeated violations — Publication of facts 


Mann, GERALD E. v. Royat Meton Company. PACA 
Docket No. 2-3206. Default 
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MARKET PreE-Pak, Inc. v. JoHN P. MILLER WHOLESALE 
Propuce. PACA Docket No. 2-3438. Default 


MarRKET PreE-Pak, Inc. v. Bert P. Castitte. PACA 
Docket No. 2-3457. Default 


MARSHALL Propuce Co., Inc. v. Davita DistrisuTinG Co., 
née. PACA Docket No. 2-3566. Detealt oc. viccck ck ccscccwccsccs cases 885 


MartTIN Propuce Company, Inc. v. Gata Bros. Propuce 
Inc. PACA Docket No. 2-3447. Default 


Marvin R. Potkow Company v. RoEN OrcHARDs. PACA 
Docket No. 2-3320. Dismissal complaint not 
timely filed 


Marvin Tracasu Co., Inc. PACA Docket No. 2-2770. 
Agreed purchase price — failure to pay promptly and 
in full — Bankruptcy no defense — Wilfull, flagrant 
and repeated violations — Publication of facts 


MeL FiINERMAN Co., Inc. v. JONESBORO PRODUCE Co. 
PACA Docket No. 2-3540. Default 1920 


Merit Packinc Company v. Davita DISTRIBUTING 
Inc. PACA Docket No. 2-3461. Default 


Mer ino Bros., Inc. v. Irsco, Inc. PACA Docket 
2-3546. Default 


Metro Citrus CorporATION v. HIGHLAND Foop Propucts 
Corporation. PACA Docket No. 2-2052. Dismissal 


Meyer TomaTogEs v. S & S Tomato Co. PACA Docket 
No. 2-3419. Default 


MeyYeER TomaToes v. STEEL City Distrisputinc. PACA 
Docket No. 2-3519. Default 


Mip-VALLEY Propucts Corp. v. VALLEY PACKING SERVICE 
and/or J. M. Smucker Co. t/a CALIFORNIA FARM 
Propucts. PACA Docket No. 2-3036. Broker — Re- 
jection and counter offer — failure to communicate 
— Damages — Reparation against Valley Packing 
Service 
Contract — absence of — Dismissal as to respond- 
ent California Farm Products 
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Page 


Counter claim — for cost of peaches shipped — 
Reparation against complainant in favor of California 
Farm Products 1431-32 


Prevailing parties — award of fees and expenses to 
— complainant against V.P.S 1431-32 


California Farms Products against complainant 1431-32 


MovJonniER & Sons, Inc. v. J. R. Frint Company, Inc. 
PACA Docket No. 2-3090. Contract — Absence of 
— nocontractual liability — Dismissal 


Prevailing party — Recovery of fees and expenses 
in connection with oral hearing — Reparation for 
against complainant 


Monc’s Conso.LipATED Propuce, Inc. v. STEEL City Dis- 
TRIBUTING. PACA Docket No. 2-3468. Default 


Monc’s Conso_ipATED Propuce, Inc. v. ALSTON PRODUCE. 
PACA: Docket No; 2°3208: DOWIE... 0.855.050 OVE esas 470 


MonTIcELLo Potato Suppers, Inc. v. SANTA BARBARA 
Tropica, Propucts, Inc. PACA docket No. 2-3263. 
Default 


Moore, Tuomas E. v. J. K. McCuttocn, Jr. PACA 
Docket No. 2-3291. Default 


Moore, Tuomas E. v. Cuas. Rini’s Sons, Inc. 
Docket No. 2-3364. Default 


Muir-Roperts Co., Inc. v. Davita Distrisutinc Co., 
Inc. PACA Docket No. 2-3366. Default 


Muir-Roserts Co., Inc. v. Cuas. Rini’s Sons, Inc. PACA 
Docket No. 2-3493. Default 


MutTuAL VEGETABLE SALES v. HARSHFIELD Bros., INc. 
PACA Docket No. 2-3274. Good delivery standards, 
lettuce — failure to meet — Rejection with reason- 
able cause — Dismissal 


Myers, CLARENCE v. Gaia Bros. Propuce Co., Inc. PACA 
Docket No. 2-3432. Default .... 


N & J Propuce Co., Inc. PACA Docket No. 2-3281. 
Failure to pay promptly and in full — flagrant and 
repeated violations — Publication of facts 
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NationAL Propuce Co. or Miami, Inc. PACA Docket 
No. 2-3416. Net proceeds failure to make full pay- 
ment of promptly — Sanction 


NationAL Propuce Company v. Britt Koustenis Propuce. 
PACA Docket No. 2-3504. Default 


NATIONAL Propuce Company v. J. HuspBARD PropuceE Co. 
PACA Docket No. 2-3505. Default 


Nick Deis Company, Inc. v. Joe Berson. PACA Docket 
No. 2-2837. F.o.b. transaction —- Improper loading 
by seller constituting breach of contract 
Damages — measure of for acceptance after breach 
— Reparation 


NicHoLas J. Zeritto, Inc. v. Tony CArRoLto Propuce. 
PACA Docket No. 2-3207. Default 


Nicotts, W. H. v. FraAnkiin H. Otto, d/b/a Nortu 
CENTRAL MARKETING Service. PACA Docket No. 
2-2983. Broker — Brokerage fees — Final contract 
terms — authority to negotiate — Reparation 


MURANO RUMAETY CE SIINBIOR ou. 5. «6, «5 Sdn ie ore a:9:0'%.nladua’win 0/0 aceteidielseacieta care 0 Aa 


NIELSEN, INGVALD v. Bic STONE CANNING Company. PACA 
Docket No. 2-556. Settlement between parties — Dis- 
missal 


NorRDHOLM AND Lypa v. Hupson House, Inc. PACA 
Docket No..2-2766. Order Of Gismiseal, oicccccccccvccuscosnscsccs 


NorFo_k BANANA Distrisutors, INc. v. ATLANTIC PRODUCE 
Company, Inc. PACA Docket No. 2-3171. Contract - 
breach of for failure to pay — Reparation 


NortTHWEsT Fruit SAEs, Inc. v. THE CLEVELAND FRUIT 
Compaay. PACA Docket No. 2-3278. Admission of 
HAMIGNE 6 cia dc nie nerscsdendedeneteesedeneevaseehsuaans 


NortHwest Fruit SA.es, Inc. v. Kustom Kut Potato. 
PACA Docket No. 2-3243. Default 


NussBAUMER, FrED v. C. W. Roserts & Sons, Inc. and 
C. W. Roserts. PACA Docket No. 2-1797. Agent — 
terms of agreement — Accounting — failure to 
account for or to remit on some shipments — Dam- 
ages — Reparation against C. W. Roberts & Son, 
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Jurisdiction — lack of — Dismissal as to respondent 
C. W. Roberts, an individual 


Counterclaim Evidence insufficiency of — 
Dismissal 


Oserc, Loypand ALLYN FAGERHOLT v. JoRDE Potato Co., 
Inc. PACA Docket No. 2-3389. Dismissal — on auth- 
orization of complainants 


Oxray Propuce Co. v. Hitttop Propuce. PACA Docket 
No. 2-3342. Default 


OLATHE Potato Growers’ Coop. Assn., THE v. AMERICAN 
Brokers Inc. PACA Docket No. 2-3459 


ONEONTA TRADING CoRPORATION v. CHAS. Rin1’s Sons, 
Inc. PACA Docket No. 2-3341. Default 


ONEONTA TRADING CORPORATION UV. JOHNNIE WATTS Pro- 
puce. PACA Docket No. 2-3499. Default 


OQuELLETTE, GERARD v. Nu-Way Foop Propucts, Inc. 
PACA Docket No. 2-2908. Contract prices — Checks 
in payment alleged to represent accord and satis- 
faction — Reparation for balance due 


Paciric Farm Company v. STEEL City DistripuTING 
PACA Docket No. 2-3467. Default 


Paciric Fruit & Propuce Co. v. JOHNNIE WaTTS PRoDUCE. 
PACA Docket No. 2-3512. Default 


Paciric Farm Company v. BisESE AND ConsoLe, INc. 
PACA Docket No. 2-3301. Contract — for Eastern 
Choice melons — maturity and color requirements 
— failure to meet — Rejection with reasonable cause 
— Dismissal 


PainteD Hitits Rancnu, t/a Venus Citrus v. AMERICAN 
MERCANTILE Company. PACA Docket No. 2-2643. 
Dismissal — POGUES GEPATUGS 6.0.6.6 5 dis ions k's n 0c aiwads vsicasiee se 379 


Panno & Sons, Inc. PACA Docket No. 2-3010. Net pro- 
ceeds — failure to remit — Failure to pay purchase 
prices — Wilful, repeated and flagrant violations — 
PMNMORUION OF IAS =n, 5. ceca tess esies Loniewiem ence wee eu vee es 200 
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Panno & Sons, Inc. PACA Docket No. 2-3010. Net pro- 
ceeds — Failure to remit — Failure to pay purchase 
prices — Wilful, repeated and flagrant violations — 
Revocation of license 


PAPPAGEORGE Propuce Co. v. Dixon Propuce Company, 
Inc. PACA Docket No. 2-3229. Acceptance — re- 
vocation barred 
Contract — failure to establish breach of — Resale 
— prompt and proper — Reparation 


PAPPAGEORGE Propuce Co. v. Dixon Propuce Co., INc. 
PACA Docket No. 2-3229. Stay order pending 
issuance of further order 


PAPPAGEORGE PropucEe Co. v. Dixon Propuce Co., INc. 
PACA Docket No. 2-3229. Order on reconsideration 1350 


PARAMOUNT GrRoweERs, INc. v. THE AUSTER Company, INC. 
PACA Docket No. 2-3086. Acceptance after breach 
of contract — Damages — measure of — Resale — 
Reparation for balance due 


Park River Potato Co., Inc. v. JAcKson Tomato Co. 
PACA Docket No. 2-3367. Default 


Parsons Packinc, Inc. v. Jim CHANCE TruUCKING Co. 
PACA Docket No. 2-3252. Default 


PEPLoWSKI, WALTER J., JR., v. RAY FLEMMING FRUIT 
Sates, Inc. PACA Docket No. 2-3279. Default 


PERELL, INc. v. ANTHONY ABBATE Fruit DISTRIBUTORS. 
PACA Docket No. 2-2668. Order upon reconsidera- 


PHILADELPHIA PropuceE Crepit & CoLLECTION BUREAU DvD. 
J. K. McCutton, Jr. PACA Docket No. 2-3339. 
PONNG oun lais pda delat cle wee Otiee c Cav wale Caen re eke eee te 734 


PHILADELPHIA PropucE Crepit & COLLECTION BUREAU Uv. 
J.S. Kassour & Son, Inc. PACA Docket No. 2-3439. 
Default 


Puittirs Foop BROKERAGE, INc. v. ROEN ORCHARDS. 
PACA Docket No. 2-3321. Default 
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PILIPENKO, Bit v. Sip Davis Farm Propucts, Inc. PACA 
Docket No. 2-2931. Contract terms — alleged modi- 
fication of — Burden of proof — Final contract — 
with limited modification as to size — Reparation 


PitipENKO, Bit v. Sip Davis Farm Propucts, Inc. PACA 
Docket No. 2-2931. Stay order 


PILIPENKO, Birt v. Sip Davis Farm Propucts, Inc. 
PACA Docket No. 2-2931. Order upon reconsidera- 


PrReEvoR-MAyrRSOHN Fl toripa, Inc. v. AMERICAN FRUIT 
Purveyors, Inc. PACA Docket No. 2-3088. Alleged 
breach of contract and allegation of fraud — Burden 
of proof —failure to sustain— Reparation 


Procacct Bros. SALES CorPoRATION v. TULIN PRODUCE 
Company. PACA Docket No. 2-3196. Default ................... 247 


Procacci Bros. Sates Corp. v. FRANK Fappis. PACA 
Docket No. 2-3360. Default 


Quatity MeEton Sates, Inc. v. QuaALity DistrisuTors, 
Inc. PACA Docket No. 2-3445. Reparation awarded 
— admission of liability 


. A. Parsons Company v. JoHN A. SCHIANO Propuce Co., 
Inc. PACA Docket No. 2-3478. Dismissal — settle- 
ment 


. B. Topp Propuce Co., Inc. v. C. & C. Tomato Propuce 
Co.PACA Docket No. 2-3381. Default 


. C. McEntire & Company v. Ruopes Propuce Company. 
PACA Docket No. 2-3520. Default 


-J DistriputinG Co., Inc. v. RANDLES Propuce. PACA 
Docket No. 2-3000. Acceptance — by unloading — 
contract — failure to establish breach of — Repara- 


T. ENGLuNp Company v. J. S. Kassour & Son, Inc. 
PACA Docket No. 2-3328. Default 
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R. T. Enctunp Co. v. Smwney RosenTtTHAL Propuce, Inc. 
PACA Docket No. 2-3190. Contract terms — accept- 
ance final — Damages claim — burden of proof — 
Failure to sustain — Reparation 


R. T. Enctunp Company v. Irsco, Inc. PACA Docket 
No. 2-3534. Admission of liability 


R. T. Frencn Company, THE v. JERRY CoviINGTON BROKER- 
AGE Co. PACA Docket No. 2-3236. Default 


RAYMOND Bouzan, Inc. v. THE ZEITER Foop CoRPORATION. 
PACA Docket No. 2-3395. Default 


Rep Batt Potato Co., Inc. v. Rospert Nona. PACA 
Docket No. 2-3249. Default 


Reitz Bros. v. Bonanza Distrisputors, Inc., and/or 
Prevor MayrsouHNn INTERNATIONAL, INc., and/or 
ALLAN Finer. PACA Docket No. 2-2868. Unauthoriz- 
ed consignment sales — constituting breach of 
contract and resulting in losses to seller — Damages 
— Reparation 


Roork’s Farm Suppty, Inc. v. Bret’s Foops, Inc. 
Docket No. 2-3352. Default 


Roy Rucker Propuce v. JoHN P. Miter WHOLESALE Pro- 
puceE. PACA Docket No. 2-3231. Contract price — 
failure to pay — Reparation 


Royat Packinc Company v. ALston Propuce. PACA 
Docket No. 2-3195. Default 


Rusy Propuce Co., Inc. PACA Docket No. 2-3230. Fla- 
grant and repeated violations — failure to pay in full 
— Sanction 


Rupy’s Distriputinc Co., Inc. v. COMMERCIAL PRODUCE, 
Inc. PACA Docket No. 2-3222. Default 


S. & H. Packine Co., Inc. v. Steet City DistriputinG. 
PACA Docket No. 2-3501. Default.... 


Sautinas & Hazzarp Propuce Co., Inc. v. MAurE SOLT 
Co., and/or Los ANGeLes Cuitt House. PACA 
Docket No. 2-3125. Dismissal settlement between 
parties 
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Sat City Propuce Co., Inc. v. Cayuca Foops. PACA 
Docket No. 2-3426. Default 


Sat City Propuce Co., Inc. v. CuEer’s PropucE ComPAny. 
PACA Docket No. 2-3448. Default 


Satt City Propuce Co., Inc. v. LARRyY’s Fruit MARKET. 
PACA Docket No. 2-3514. Default 


Sam STRICKLAND, INC. v. GREEN VALLEY FARMS & PRODUCE 
Co.PACA Docket No. 2-3420. Default 


SAN ANTONIO FoREIGN TRADING CoMPANY v. CHARL’s Foop 
Company, INcoRPORATED. PACA Docket No. 2-3491. 
Default 


San Tex VEGETABLE CoMPANY v. TONY SANSONE PRODUCE. 
PACA Docket No. 2-3070. Order of dismissal 


San Joaquin Propuce Co. v. Certa A. Martin and Don 
Martin. PACA Docket No. 2-3293. Contract — 
failure to prove breach of — Reparation 


Dismissal of counterclaim 


SEALD-SwEET SALES, Inc. v. Cuas. Ruini’s Sons, Inc. 
PACA Docket No. 2-3363. Default 


SEASON PropuceE Co., Inc. v. S & S Tomato Co. PACA 
Docket No. 2-3507. Default 


Seus, Epwarp A. v. Re-Cycie, Inc. PACA Docket No. 
2-3201. Reparation — Admission of liability 


S1 Si Fruit Distrisutors, Inc. v. PAN AMERICAN GROWERS, 
Inc - PACA Docket No. 2-G343 TDGIRUIE occ ciceccecsccccsceosss 736 


Six L’s PackinG Co., Inc. v. E. M. Deckman & Sons, Inc. 
d/b/a DrckMAN Witson Company. PACA Docket 
No. 2-3238. Dismissal — settlement between parties 


Six L’s Packinc Company, Inc. v. S & S Tomato Co. 
PACA Docket No. 2-3495. Default 


Six L’s Pacxinc Company, Inc. v. S & S Tomato Co. 
PACA Docket No. 2-3495. Rescission of prior order 


Six L’s Packinc Company, Inc. v. Custom Packinc, LTp. 
PACA Docket No. 2-3531. Default 
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Six L’s Pacxinc Company, Inc. v. Tar Heet Tomato 
Company. PACA Docket No. 2-3539. Default 


SMELTZER OrCHARD CoMPANY v. BRADLEY’s Pies, INc. 
PACA Docket No. 2-3316. Default 


Smitu Potato Co. v. Bert P. CastitteE. PACA Docket 
No. 2-3425. Default 


SmitH Porato Co. v. Bert P. Castitte. PACA Docket No. 
2-3425. Stay order pending issuance of further order .............. 1351 


Situ Porato Co. v. Bert P. Castitte. PACA Docket No. 
2-3425. Order vacating prior and reopening after 
default 


Sot Satins, Inc. v. Brtt Koustenis & Co., INc. 
Docket No. 2-3440. Default 


SOUTHEASTERN TomMATO Co. v. RANDLES Propuce. PACA 
Docket No. 2-3421. Default 


Souza BrotTHers PAcKING CoMPANY v. JACKSON TOMATO 
Co.PACA Docket No. 2-3297. Default 


Souza Bros. Packinc Company, Inc. v. W. F. WiLLiAmMs 
Company. PACA Docket No. 2-3410. Default 


Spapa DistrisuTinGc Co., Inc. v. CuHas. Rini’s Sons, Inc. 
PACA Docket No. 2-3340. Default 


Star Farms v. JERRY COVINGTON BROKERAGE Co. PACA 
Docket No. 2-3371. Default 


Stonoca Farms CorPoRATION v. THOMAS HoBART CLARY, 
d/b/a Tuomas H. CLary. PACA Docket No. 2-3181 


Contract terms — f.o.b. sale — Acceptance...................005. 956 


Contract terms — ‘‘waste’”’ or “‘trouble’’ percentage 
agreement of 15 percent — Inspection indicating 10 
10 SU PErCent Geeay — LIAMEGGR:.. «6. é:cces Genk beth eine eee deh endemic 956 


Value of produce meeting contract requirements — 
Measure of damages — Reparation 


Sunkist Growers, Inc. v. Bos Cain’s AAA Propuce 
Company. PACA Docket No. 2-3404. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


Sunny STATE Propuce Co. v. Happap & Sons BROKERAGE. 
PACA Docket No. 2-3417. Order for undisputed 
amount 


Sunny Farms, Inc. v. Empire Foops, Inc. PACA Docket 
No. 2-3224. Contract — breach of — Contract terms 
— f.o.b. as to price — delivered as to grade and con- 
dition — Damages — burden of proof sustained — 
Reparation for balance due 


Sunrise Fruit Co., Inc. v. Great Brivce Foops, Inc. 
et al..PACA Docket No. 2-3284. Acceptance — 
liability for reasonable value in absence of contract 
— Allegation of valuelessness — failure to establish 
— Market value — determined as reasonable value 
— Reparation 


SuNSHINE TomMATO Co., INc. v. MAINE BANANA CorpPorRA- 
tion. PACA Docket No. 2-3428. Default 


Texas-New Mexico Poratogs, Inc. v. SOUTHWESTERN 
Potat® Pre-Pak Co. PACA Docket No. 2-3294. 
Breach of contract — Failure to reject goods and to 


claim damages for breach of contract — New contract 
— acceptance of — Adjusted contract value — 
Reparation 


Texas-New Mexico Potatoges, Inc. v. SOUTHWESTERN 
Potato Pre-Pak Co. PACA Docket No. 2-3294. 
Order correcting prior order 


Tuos. D. Patetta Co., Inc. PACA Docket No. 2-2946. 
Broker — Invoicing and collecting from buyers and 
faaling to remit proceeds to seller — Flagrant and 
repeated violations — Sanction 


TicgeR MounTAIN OrcHARD v. W. Ray FLEMMING FRuit Co. 
PACA Docket No. 2-3217. Default 


Tom NakaAmuRA, Inc. v. Pat RoMANo’s Propuce Company, 
Inc. PACA Docket No. 2-3286. Default 


TomaToEs, Inc. v. County Propuce Corp. PACA Docket 
No. 2-3538. Default 


TRAUTMAN Bros. Co. or LArepo, Texas, Inc. v. McDon- 
nell & Blankfarb. PACA Docket No. 2-3139. Con- 
tract — allegation of breach unsustained — Contract 
price — failure to pay — Reparation 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


TRENTON Foops v. SitveER SKILLET Foop Propucts Com- 
PANY, Inc. PACA Docket No. 2-3515. Default 


Trevino & Kuroki v. Kustom Kut Potato. PACA 
Docket No. 2-3242. Default 


TREWEEK, JAMES W. v. Carro_tt Hopkins TRUCKING. 
PACA Docket No. 2-3489. Default 


Tri Me Potato Company v. AMERICAN Brokers, INC. 
PACA Docket No. 2-3441. Default 


Ucon Propuce, Inc. v. CommMerRcIAL Propuce, Inc. PACA 
EPG LGUs ora oes EIOEUINS. oc cicly kc cakawaecaeladadbumeseas ota eben 381 


VALLEY TROPICAL Farms, Inc. v. SHipperRS SERVICE Co., 
Inc. PACA Docket No. 2-3260. Default 


VALLEY TROPICAL FArRMs, INc. v. SHIPPERS SERVICE Co., 
Inc. PACA Docket No. 2-3260. Dismissal — authori- 
zation of complainant 


VaNA TRADING Company, Inc. v. Expepito J. REYNALDO. 
PACA Docket No. 2-3205. Default 


Vec-Pak, Inc. v. WHEELER & KENNEDY PRODUCE, 
PACA Docket No. 2-3244. Default 


Vec-Pak, Inc. v. Davita Distrisputinc Co., Inc. PACA 
Pee SUG. AV RIOR Sc cas arn eee Re chat a cwen tures 969 


VerDE Farms Company v. F & F Propuce Company. 
PACA Docket No. 2-3204. Default 


VILLAREAL, ANTONIO B. v. LiINcoLN PrRopuce. PACA 
Docket No. 2-3490. Default 


W. Cuas. HEITMULLER Co., INc. v. GEorGE D. DEoupEs 
Company, Inc. PACA Docket No. 2-3332. Dismissal 
authorization of complainant 


W. Cuas. HeitmMutter Co., Inc. v. Birt Koustenis & 
Co., Inc. PACA Docket No. 2-3375. Admission of 
liability 


W. Cuas. HeEITMULLER Co., INc. v. GLAKAsS Bros, INc. 
PACA Docket No. 2-3261. Dismissal Settlement 
between parties 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agricultural Commodities Act, 1930 — Cont. 


Agriculture Decisions — Cont. 


WaIneER Fruit Co. v. Goop Foops Mra. & PRocEssING. 
PACA Docket No. 2-3379. Default 


WarREN WacGner, Inc. v. Benny Davita, and/or DAviLa 
Distrisutinc Co., Inc., and/or Davita’s Propuce 
Co., Inc. PACA Docket No. 2-3549. Default 


WasHBuRN Potato Co. v. J. K. McCutton, Jr. PACA 
Docket No. 2-3338. Default 


WASHBURN Potato Co. v. TiGER-Mo Propuce Co. PACA 
Docket No. 2-3388. Admission of liability 


WasHBuRN Potato Co. v. N. Cuepentk Co.PACA Docket 
No. 2-3397. Maine processing grade potatoes — 
Burden of proof — failure to sustain — Commercial 
grade requirements — failure to meet — Rejection 
with reasonable cause — Dismissal 


WASHINGTON RHUBARB GROWERS ASSN. UV. BRADLEY'S 
Pies, Inc. PACA Docket No. 2-3317. Default 


Wma. Manpis & Co., Inc. PACA Docket No. 2-3451. 


Failure to pay in full — wilfull, flagrant and repeated 
violations — Sanction 


WiLtt1AM ANDERSON Co. v. JoHN StoKEeR. PACA Docket 
No. 2-3124. Order vacating stay order 


West Potato Co., Inc. PACA Docket No. 2-3503. Net 
proceeds — failure to account correctly for and to 
make full payment of promptly — flagrant and re- 
peated violations — Sanction 


WeEYMAN, JOHN v. WASHINGTON Fruit & Propuce Co. 
PACA Docket No. 2-2851. Dismissal 


Wo tr, Harry v. Lou Lopen Propuce Distrisutor. PACA 
Docket No. 2-2784. Dismissal — Issues litigated in 
court 


YounG, CuHar es M. v. Brev's Foops, Inc. PACA Docket 
No. 2-3147. Contract terms — breach of — Burden 
of proof sustained — incorrect billing — Damages 
— failure to sustain burden of proof — Incorrect 
billing — Reparation for amount of potatoes accepted 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930 — Cont. 


— 


COURT DECISION 


GEorRGE STEINBERG AND Son, Inc. v. EArt L. Butz, AnD 
Unitep States. Decided February 11, 1974. (2d Cir.) 
Affirming Judicial Officer’s decision and order in 
SRG vc cin bodes obiadacwucsdiaaeh Me eeeremecnenteeedes kanes 370 
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